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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: HB 45 CS False or Misleading Electronic Mail
SPONSOR(S): Porth
TIED BILLS: IDEN./SIM. BILLS: SB 80
REFERENCE ACTION ANALYST STAFF DIRECTOR
1) Utilities & Telecommunications Committee 12Y, 1N, w/CS Cater Hoit
2) Criminal Justice Committee Ferguson j’f= Kramem

3) Criminal Justice Appropriations Committee

4) Commerce Council

5)

SUMMARY ANALYSIS

HB 45 amends the Electronic Mail Communications Act (Act) and creates criminal penalties for sending
unsolicited false or misleading commercial electronic mail messages. HB 45 does the following:

e Amends section 668.606, F.S., to provide immunity from criminal prosecution to an interactive
computer service, customer premises equipment provider, communications services provider, or cable
provider whose equipment is used to transport, handle, or retransmit a commercial electronic mail
message.

e Amends section 668.6075, F.S., to provide that remedies and criminal penalties under the Act are in
addition to remedies and criminal penalties otherwise available under federal or state law.

e Creates section 668.608, F.S., to provide that it is a misdemeanor of the first degree or a felony in the
third degree under certain circumstances to send an unsolicited false or misleading commercial
electronic mail.

The fiscal impact of the bill is indeterminate at this time due to the unknown number of cases that may be
prosecuted.

This act shall take effect July 1, 2008, and shall apply to violations committed on or after that date.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS

. SUBSTANTIVE ANALYSIS

A. HOUSE PRINCIPLES ANALYSIS:

Promote personal responsibility- HB 45 creates criminal penalties for sending false or misleading
electronic mail.

B. EFFECT OF PROPOSED CHANGES:
Background

Federal Legislation

In 2003, Congress passed the “Controlling the Assault of Non-Solicited Pornography and Marketing Act
of 2003” or the “CAN-SPAM Act of 2003.”' The CAN-SPAM act provides that if the activity is in or
affects interstate or foreign commerce, it is unlawful to knowingly:

e Access a protected computer, as defined in section 1030(e)(2)(B) of Title 18, without
authorization, and intentionally initiate the transmission of multiple commercial electronic mail
messages from or through the computer.

e Use a protected computer, as defined in section 1030(e)(2)(B) of Title 18, to relay or retransmit
multiple commercial electronic mail messages, with the intent to deceive or mislead recipients,
or any Internet access service, as to the origin of such messages.

e Materially falsify header information in multiple commercial electronic mail messages and
intentionally initiate the transmission of such messages.

e Register, using information that materially falsifies the identity of the actual registrant, for five or
more electronic mail accounts or online user accounts or two or more domain names, and
intentionally initiate the transmission of multiple commercial electronic mail messages from any
combination of such accounts or domain names.

o Falsely represent oneself to be the registrant or the legitimate successor in interest to the
registrant of five or more Internet Protocol addresses, and intentionally initiate the transmission
of multiple commercial electronic mail messages from such addresses.

The CAN-SPAM act specifies the penalties for a violation which may include a fine, imprisonment of up
to five years, or both. Additionally, the court may order forfeiture of any property constituting or
traceable to gross proceeds obtained from the offense or any equipment used or intended to be used to
commit the offense.

State Legislation

In 2004, the Legislature passed The Electronic Mail Communications Act (Act).? Section 668.603, F.S.,
of the Act provides that a person may not:

¢ Initiate the transmission of an unsolicited commercial electronic mail message from a computer
located in this state or to an electronic mail address that is held by a resident of this state which:

o Uses a third party’'s Internet domain name without permission of the third party;

'15U.S.C. ss. 7701-13.

2 Section 668.60, F.S.
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o Contains falsified or missing routing information or otherwise misrepresents, falsifies, or
obscures any information in identifying the point of origin or the transmission path of the
unsolicited commercial electronic mail message; or

o Contains false or misleading information in the subject line.

o Contains false or misleading information in the body of the message.

Distribute software or any other system designed to falsify missing routing information
identifying the point of origin or the transmission path of the commercial electronic mail
message.

Summarily, the Act also:

Authorizes the Department of Legal Affairs to bring an action for damages, or to seek
declaratory or injunctive relief, or to impose a civil penaity for a violation of the prohibited
activities outlined in the Act;

Creates a cause of action for a person who receives an unsolicited commercial electronic mail
message in violation of the Act’s provisions;

Provides that a violation of the Act’s prohibited activities is also a violation of the Florida
Deceptive and Unfair Trade Practices Act within the meaning of part Il of chapter 501;
Provides an exemption from liability for certain commercial electronic mail providers and
wireless providers who transmit commercial electronic mail, and allows an interactive computer
service provider to block transmission of a commercial electronic message it believes may be
sent in violation of the Act’s provisions;

Provides that prevailing plaintiffs are entitled to:

o Aninjunction to enjoin future violations for sending unsolicited false or misleading
commercial electronic mail message.

o Compensatory damages equal to actual damages to have resulted from the initiation of
the unsolicited false or misleading commercial electronic mail message or liquidated
damages of $500 for each unsolicited false or misleading commercial electronic mail
message.

o Plaintiff's attorney’s fees and other reasonably incurred litigation costs.

Provides that any person outside this state who initiates or assists in the transmission of a
commercial electronic mail message received in this state and who knows, or should have
known, that the commercial electronic mail message will be received in this state, submits to the
jurisdiction of this state;

Provides that the Act’s provisions do not interfere with the confidential status of certain
information relating to intelligence or investigative information; and

Provides that an action must be commenced within 4 years following the date of any prohibited
activity.

Section 668.6075, F.S., provides that sending an unsolicited false or misleading commercial electronic
mail message shall be considered an unfair and deceptive trade practice within the meaning of part Il of
ch. 501, F.S., and that in addition to any remedies or penalties set forth in ch. 501, F.S., a violator is
subject to the penalties and remedies provided in this part. The remedies in this part are in addition to
the remedies otherwise available for the same conduct under federal or state law.

According to the Department of Legal Affairs, two cases under the current Act were litigated in 2005,
and at this time, there are other active investigations. Other complaints have been filed, but the
Department of Legal Affairs has not been able to determine who sent the message; therefore, has not
been able to take further action.

Proposed Legislation
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HB 45 amends section 668.606, F.S., to provide that the Act does not create a cause of action or
provide for criminal charges against an interactive computer service, customer premises equipment
provider, communications services provider, or cable provider whose equipment is used to transport,
handle, or retransmit an unsolicited false or misleading commercial electronic mail message.

Currently, there are only civil remedies for sending an unsolicited false or misleading electronic mail
message.’ HB 45 creates section 668.608, F.S., which provides it is a misdemeanor in the first degree
to send an unsolicited false or misleading commercial electronic mail message, which is punishable by
a fine of up to $1,000* or imprisonment of up to one year.’ It is a felony in the third degree if:

e The volume of commercial electronic mail messages transmitted by the person exceeds 10,000
attempted recipients in any 24-hour period;

e The volume of commercial electronic mail messages transmitted by the person exceeds
100,000 attempted recipients in any 30-day period;

e The volume of commercial electronic messages transmitted by the person exceeds 1 million
attempted recipients in any 1-year period,;

e The revenue generated from a specific commercial electronic mail message transmitted by the
person exceeds $1,000;

e The total revenue generated from all commercial electronic mail messages transmitted by the
person to any electronic mail message service provider or its subscribers exceed $50,000;

e The person knowingly hires, employs, uses, or permits any minor to assist in the transmission of
a commercial electronic mail message in violation of section 668.603. F.S.;

e The person commits a violation within 5 years of a previous conviction under this section.

A felony in the third degree is punishable by a fine of up to $5,000,° or imprisonment up to five years.’
Felony violations may also be punishable under the provisions for habitual felony offenders contained in
section 775.084, F.S.

HB 45 provides that the remedies and criminal penalties are in addition to the remedies and criminal
penalties otherwise available under federal or state law.

SECTION DIRECTORY:

Section 1: Amends s. 668.606 (2), F.S., providing an exemption from criminal liability for certain
carriers and equipment providers whose equipment transmits commercial electronic mail
messages.

Section 2: Amends s. 668.6075, relating to unfair and deceptive trade practices and renumbers s.

668.6075 (2), F.S., as s. 668.610, F.S., relating to cumulative remedies.

Section 3: Creates s. 668.608, F.S., relating to criminal penalties.
Section 4: This act shall take effect July 1, 2006, and shall apply to violations committed on or after
that date.

ll. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT

A. FISCAL IMPACT ON STATE GOVERNMENT:

® Section 668.606(1), F.S.

4 Section 775.083(1)(d), F.S.
® Section 775.082(4)(a), F.S.
® Section 775.083(1)(c), F.S.

7 Section 775.082(3)(d), F.S.
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1. Revenues:
Indeterminate. HB 45 provides for fines as a penalty for a criminal violation of the Act. It is not
known how many cases may be brought under HB 45; thus, the revenue impact cannot be
determined at this time.

2. Expenditures:

The Criminal Justice Impact Conference has not met to consider the prison bed impact of this bill on
the Department of Corrections. The bill creates a third degree felony offense. The offense is not
ranked in the offense severity ranking chart. As such, it is expected that the conference will.
determine that the bill will have insignificant prison bed impact.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

None.

2. Expenditures:
None.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:
None.

D. FISCAL COMMENTS:

None.

lll. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:
The bill appears to be exempt from the requirements of Article VII, Section 18 of the Florida
Constitution because it is a criminal law.

2. Other:

HB 45 creates section 668.608, F.S., to provide criminal penalties for sending unsolicited false or
misleading commercial mail messages from a computer located in Florida or to an electronic mail
address that is held by a resident of Florida. Constitutional challenges could be made based on the
dormant commerce clause or the first amendment.

Dormant Commerce Clause

The Commerce Clause empowers Congress to regulate commerce among the several states.® “This
affirmative grant of authority to Congress also encompasses an implicit or dormant limitation on the
authority of the Sates to enact legislation affecting interstate commerce.” The aspect of the
Commerce Clause which operates as an implied limitation upon state and local government authority is
often referred to as the dormant commerce clause. ™

8 See U.S. Const., art. I§8,cl3.
? Healy v. The Beer Insitiute, 491 U.S. 324 (1989).
' MaryCle, LLC. v. First Choice Internet, Inc., 2006 WL 173659 (Md. App. 2006); citing Bd. of Trs. of the Employees’ Ret. Sys. of

Baltimore City v. Mayor and City Council of Baltimore, 317 Md. 72 at 131 (1989).
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In Pike v. Bruce Church Inc.,"" a two prong test was announced to determine if a state statute violates
the dormant Commerce Clause:

Where the statute regulates even-handedly to effectuate a legitimate local public interest, and
its effects on interstate commerce are only incidental, it will be upheld unless the burden
imposed on such commerce is clearly excessive in relation to the putative local benefits. If a
legitimate local purpose is found, then the question becomes one of degree. And the extent of
the burden that will be tolerated will of course depend on the nature of the local interest
involved, and on whether it could be promoted as well with a lesser impact on interstate
activities. '

The Supreme Court held that the critical consideration is the overall effect of the statute on both local
and interstate activity with respect to both parts of the Pike test.'?> The Supreme Court has invalidated
statutes under the Pike test on the grounds that their extraterritorial effect renders them
unconstitutional.

[T]he extraterritorial effects of state economic regulation stand at a minimum for the following

proposition:
First, the “commerce clause . . . preludes the application of a state statute to commerce
that takes place wholly outside of the State’s borders, whether or not the commerce has
effects within the State” . . . . Second, a statute that directly controls commerce occurring
wholly outside the boundaries of a State exceeds the inherent limits of the enacting
State's authority and is invalid regardless of whether the statute’s extraterritorial reach
was intended by the legislature. The critical inquiry is whether the practical effect of the
regulation is to control conduct beyond the boundaries of the State. Third, the practical
effect of the statute must be evaluated not only by considering the consequences of the
statute itself, but also by considering how the challenged statute may interact with the
legitimate regulatory regimes of other Sates and what effect would arise if not one, but
many or every, State adopted similar legislation. Generally speaking, the Commerce
Clause protects against inconsistent legislation arising from the projection of one state
regulatory regime into the jurisdiction of another state.™

“The Healy Court explained that the extraterritoriality principles detailed above are not a separated or
distinct Commerce Clause analysis. Rather, they are simply a more detailed way of explaining the two-
part test established in Pike and clarified in Brown-Forman.”"*

Under the first prong of Pike , section 668.603, F.S., appears to apply evenhandedly to in-state and
out-of-state transmitters of unsolicited false or misleading commercial electronic mail. “A person may
not. . . transmi[t] . . . an unsolicited commercial electronic mail message from a computer located in
this state or to an electronic mail address that is held by a resident of this state. . . .”"® Thus, section
668.603 applies to residents of Florida as well as residents of other states.

Under the second prong of Pike, the local benefit of section 668.603 is balanced against the alleged
burden on interstate commerce.

' 397 U.S. 137 (1970).

> See Brown-Forman Distillers Corp. v. N.Y. State Liquor Authority, 476 U.S. 573 at 579 (1986).
13 Healy at 336-37; see also MaryCle, at 15.

4 1d.
B Section 668.603 (1), F.S.
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Virtually identical statutes to section 668.608, F.S., pertaining to unsolicited false or misleading
commercial electronic mail, have been examined by other courts under the dormant commerce clause
and found to be constitutional.'®

In Heckel, the court held that there was no sweeping extraterritorial effect that would outweigh
the local benefits of the Act because the statute regulates only those emails directed to a Washington
resident or sent from a computer located within Washington.’

In MaryCle, the court held that a Maryland statute was facially neutral because it applies to all
email adYéartisers, regardless of their geographic location. It does not discriminate against out-of-state
senders.

In Ferguson, the court held that a California statute did not violate the commerce clause
becau1sge the only burden on interstate commerce is that the email be truthful and non-deceptive
email.

Similarly, the local benefit of section 668.603 is to protect the public and legitimate business from
deceptive and unsolicited commercial electronic mail®, and the only burden imposed is sending truthful
and non-deceptive email.

First Amendment

In Central Hudson Gas & Electric Corp. v. Public Service Comm. of New York 2! the Supreme Court
articulated a four part test for evaluating the constitutionality of a content-neutral regulation of .
commercial speech:

First, the court must determine whether the speech is lawful and not misleading, otherwise it is
outside the First Amendment's protection. If the speech is neither misleading or unlawful, then
the court must ascertain whether the government has asserted a substantial interest. If the
government has asserted a substantial interest, then a court must evaluated whether the
regulation directly advances the asserted governmental interest and whether it is more
extensive than necessary to serve that interest

Here, if the content of the electronic mail communication is unlawful or misleading, then under Central
Hudson it is outside the protection of the first amendment. However, if the content of the electronic mail
communication is not unlawful or misleading, then the state could assert its substantial interest is
protecting the public from deceptive and unsolicited commercial electronic mail > A court would then
evaluate whether section 668.608, F.S, is the least restrictive means in advancing Florida's interest in
protecting its citizens.

B. RULE-MAKING AUTHORITY:
None.

C. DRAFTING ISSUES OR OTHER COMMENTS:

1 See Statev. Heckel, 24 P.3d 404 (Wash 2001); MaryCle, LLC. v. First Choice Internet, Inc., 2006 WL 173659 (Md. App. 2006);

Ferguson v. Friendfinders, Inc., 94 Cal.App.4™ 1255 (1* Dist. 2002).
7 Heckel ,at 412-13.

MaryCle, at 19.
Feruson, at 1265.

%0 See section 668.601, F.S.
21 447 U.S. 557 (1980).

zj White Buffalo Ventures, L1.C. v. The University of Texas, 2004 WL 1854168 (W.D. Tex. 2004).

See section 668.601, F.S.
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IV. AMENDMENTS/COMMITTEE SUBSTITUTE & COMBINED BILL CHANGES

On January 10, 2006, the Utilities & Telecommunications passed HB 45 with one amendment. The
amendment provides that a customer premise equipment provider is immune from criminal penalties.
Additionally, the amendment changed “telephone company” to “communications services provider” to
ensure consistency.

STORAGE NAME: h0045b.CRJU.doc PAGE: 8
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CHAMBER ACTION

The Utilities & Telecommunications Committee recommends the

following:

Council/Committee Substitute
Remove the entire bill and insert:

A bill to be entitled
An act relating to false or misleading electronic mail;
amending s. 668.606, F.S.; providing an exemption from
criminal liability for certain carriers and equipment
providers whose equipment transmits commercial electronic
mail messages that violate s. 668.603, F.S., which
prohibits specified actions relating to transmission of
false or misleading unsolicited commercial electronic mail
messages; amending s. 668.6075, F.S., and renumbering and
amending subsection (2) thereof as s. 668.610, F.S.;
providing that remedies and penalties under the Electronic
Mail Communications Act are cumulative; creating s.
668.608, F.S.; providing criminal penalties for violations
of s. 668.603, F.S., which prohibits specified actions
relating to transmission of false or misleading
unsolicited commercial electronic mail messages; providing

applicability; providing an effective date.

Page 1 of 4
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FLORIDA H O U S E O F REPRESENTATIVE S

HB 45 2006
CS
24| Be It Enacted by the Legislature of the State of Florida:
25
26 Section 1. Subsection (2) of section 668.606, Florida

27| Statutes, is amended to read:

28 668.606 Civil remedies; immunity.--
29 (2) This part does not create a cause of action or provide

30| for criminal charges against an interactive computer service,

31| customer premise equipment provider, communications services

32| provider telephone—company, or cable provider whose equipment is

33| used to transport, handle, or retransmit a commercial electronic

34| mail message that violates s. 668.603.
35 Section 2. Section 668.6075, Florida Statutes, is amended,
36| and subsection (2) of that section is renumbered as section

37 668.610, Florida Statutes, and amended to read:

38 668.6075 Unfair and deceptive trade practices WVieolatiens
39| ef s-—668.603.--
40 ++> A violation of g. 668.603 shall be deemed an unfair

41, and deceptive trade practice within the meaning of part II of
42| chapter 501. In addition to any remedies or penalties set forth
43| in that part, a violator shall be subject to the penalties and
44| remedies provided for in this part.

45 668.610 Cumulative remedies.--

46 42> The remedies and criminal penalties of this part are

47 1in addition to remedies and criminal penalties otherwise

48 available for the same conduct under federal or state law.
49 Section 3. Section 668.608, Florida Statutes, is created
50 to read:

51 668.608 Criminal violations.--
Page 2 of 4
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FLORIDA H O U S E O F R EPRESENTATIVE S

HB 45 2006
(0]

52 (1) Except as provided in subsection (2), any person who

53| violates s. 668.603 commits a misdemeanor of the first degree,

54| punishable as provided in s. 775.082 or s. 775.083.

55 (2) Any person who violates s. 668.603 commits a felony of

56| the third degree, punishable as provided in s. 775.082, s.

57| 775.083, or s. 775.084, if:

58 (a) The volume of commercial electronic mail messages

59| transmitted by the person exceeds 10,000 attempted recipients in

60| any 24-hour period;

61 (b) The volume of commercial electronic mail messages

62| transmitted by the person exceeds 100,000 attempted recipients

63| in any 30-day period;

64 (c) The volume of commercial electronic mail messages

65! transmitted by the person exceeds 1 million attempted recipients

66 in any l-year period;

67 (d) The revenue generated from a specific commercial

68| electronic mail message transmitted by the person exceeds

69| $1,000;

70 (e) The total revenue generated from all commercial

71| electronic mail messages transmitted by the person to any

72, electronic mail message service provider or its subscribers

73 exceeds $50,000;

74 (f) The person knowingly hires, employs, uses, or permits

75| any minor to assist in the transmission of a commercial

76| electronic mail message in violation of s. 668.603; or

77 (g) The person commits a violation otherwise punishable

78| under subsection (1) within a 5-year period after a previous

79| conviction under this section.
Page 3 of 4
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HB 45 2006
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80 Section 4. This act shall take effect July 1, 2006, and

81| shall apply to violations committed on or after that date.

Page 4 of 4

CODING: Words stricken are deletions: words underlined are additions.
hb0045-01-¢1



HB 61 CS



HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: HB 61 CS Postsentencing DNA Testing
SPONSOR(S): Quinones and others
TIED BILLS: None IDEN./SIM. BILLS: SB 186
REFERENCE ACTION ANALYST STAFF DIRECTOR
1) Governmental Operations Committee 6Y,0N, wCS Williamson Everhart
2) Criminal Justice Committee Cunningham %~ Kramer [ }<

3) Justice Appropriations Committee

4) State Administration Council
5)

SUMMARY ANALYSIS

Current law provided a four-yeér window for a convicted person claiming innocence to file a postconvicticn
motion seeking the testing of DNA evidence. The four-year window expired October 1, 2005.

The bill removes the four-year time limitation and expands those eligible to request DNA testing. Any person
convicted of a felony and sentenced, including those who pled guilty, may petition the court for postconviction
DNA testing. They may petition for the testing at any time following the date that the judgment and sentence is
final. In addition, the bill requires the maintenance of physical evidence until the defendant’s sentence is
completed.

Application of the bill's provisions is retroactive to October 1, 2005.

The Florida Department of Law Enforcement estimates that the fiscal impact of the bill ranges betweer:
$725,072.88 and $2,088,000 for the first year.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
STORAGE NAME: h0061b.CRJU.doc
DATE: 1/9/2006



FULL ANALYSIS

. SUBSTANTIVE ANALYSIS
A. HOUSE PRINCIPLES ANALYSIS:

Provide limited government — The bill requires governmental entities to maintain physical evidence
for a longer period.

Safeguard individual liberty — The bill allows any person to file a petition for postconviction DNA
testing without any deadline for filing the motion.

B. EFFECT OF PROPOSED CHANGES:
EFFECT OF BILL

The bill deletes the timeframe for filing petitions for postconviction DNA (deoxyribonucleic acid) testing.
Current law provides a four-year window for a person maintaining his or her innocence to file a
postconviction motion seeking the testing of DNA evidence. The four-year window expired October 1,
2005. .

The bill provides that any person convicted' of a felony and sentenced may petition the court for
postconviction DNA testing at any time following the date that the judgment and sentence is final. As
such, a person who pleads guilty or nolo contendere is eligible to petition the court for DNA testing.
Current law only allows a person who was found guilty after a trial to petition the court for
postconviction DNA testing.

The bill requires the maintenance of physical evidence until the defendant’s sentence is completed.
Governmental entities cannot dispose of the evidence prior to the defendant’s completion of his or her
sentence.

Application of the bill’s provisions is retroactive to October 1, 2005.
BACKGROUND

GENERAL BACKGROUND

The legislature first addressed the issue of postconviction DNA testing in 2001. 1t gave a person,
convicted at trial and sentenced, a statutory right to petition for postconviction DNA testing of physical
evidence collected at the time of the crime. This right is based on the assertion that the DNA test
results could exonerate that person or alternatively reduce the sentence.? In order to petition the court,
the person must:

Be convicted at trial and sentenced;

Show that his or her identity was a genuinely disputed issue in the case and why;
Claim to be innocent; and

Meet the reasonable probability standard.’

' The term "conviction" means a determination of guilt that is the result of a plea or a trial, regardiess of whether
adjudication is withheld. See, e.g. s. 960.0011, F.S.

2 See ch. 2001-97, L.O.F.; ss. 925.11 and 943.3251, F.S.

% The reasonable probability standard provides that the person would have been acquitted or received a lesser sentence if
DNA testing was performed at the time of trial or at the time of the petition under the evolving forensic DNA testing

technologies.
STORAGE NAME: h0061b.CRJU.doc PAGE: 2
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If the trial court determines that the facts are sufficiently alleged, the state attorney must respond within
30 days pursuant to court order. The trial court must make a determination based on a finding of
whether:

The physical evidence that may contain DNA still exists;

The results of DNA testing of that evidence would have been admissible at trial;

There is reliable proof that the evidence has not been materially altered:;

There is reliable proof that the evidence would be admissible at a future hearing; and -

A reasonable probability exists that the defendant would have been acquitted of the crime or
received a lesser sentence if DNA test results had been admitted at trial.

If the court denies the petition for DNA testing, there is a 15-day period to file a motion for rehearing.
The 30-day period for filing an appeal is tolled until the court rules on the motion. Otherwise, either
party has 30 days to file an appeal of the ruling. The order denying relief must include notice of these
time limitations. If the court grants the petition for DNA testing, the defendant is assessed the cost of
the DNA testing unless the court finds that the defendant is mdlgent The Fiorida Department of Law
Enforcement (FDLE) performs the DNA test pursuant to court order.* FDLE provides the test results to
the court, the defendant, and the prosecuting authority.

CURRENT TIME LIMITATIONS
Current law imposes a four-year period for filing such petitions. The time limitation is measured from
the later of the following dates based on the law’s effective date of October 1, 2003:

Four years from the date the judgment and sentence became final;
Four years from the date the conviction was affirmed on direct appeal;
Four years from the date collateral counsel was appointed;” or
October 1, 2005.°

The law provides a catchall exception to the four-year time limitation. A person convicted at trial and
sentenced can petition at any time for postconviction DNA testing if the facts upon which the petition is
founded were unknown or could not have been known with the exercise of due diligence.

PRESERVATION OF PHYSICAL EVIDENCE

Current law requires preservation of phy5|cal evidence collected at the time of the cnme if
postconviction DNA testing is possible.” With the exception of death penalty cases governmental
entities maintain physical evidence for at least four years or until October 1, 2005.2 Evidence in death
penalty cases is preserved for 60 days after the execution of the sentence. Governmental entities can
dispose of physical evidence earlier under certain conditions.’

Most recently, the governor issued Executive Order 05-160."° The order requires governmental entitie:é
in the possession of any physical evidence to preserve the evidence if DNA testing may be requested.

RIGHTS TO APPEAL, GENERALLY
Under current law, a conwcted person has certain rights to appeal on direct appeal or on matters that
are collateral to the conviction."’

See s. 943.3251, F.S.

Th|s is applicable solely in death penalty cases.

Sectlon 925.11(1)(b), F.S.

Sectlon 925.11(4), F.S.

Sees 925.11(4), F.S.

% Section 925.11(4)(c), F.S., provides the conditions for early disposal of physical evidence. Any counsel of record, the
prosecuting authority, and the Attorney General must receive notice prior to the disposition of evidence. Within 80 days
after notification, if the notifying governmental entity does not receive either a copy of a petition for postconviction DNA
testing or a request not to dispose of the evidence because of the filing of a petition, the evidence may be disposed of,
unless some other provision of law or rule requires its preservation or retention.

'° The order was issued August 5, 2005.
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DIRECT APPEALS AFTER TRIAL

Matters raised on direct appeal inciude evidentiary rulings made by the trial court during the course of
the defendant’s trial, and other matters objected to during the course of the trial such, as the jury
instructions, prosecutorial misconduct, and procedural rulings made by the trial court. The legisiature
codified the “contemporaneous objection” rule. It is a procedural bar that prevents defendants from
raising issues on appeal not objected to at the trial level. The rule allows trial court judges to consider
rulings carefully, perhaps correcting potential mistakes at the trial level.

In State v. Jefferson,”* the Florida Supreme Court found that the provision did not represent a
jurisdictional bar to appellate review in criminal cases, but rather that the legislature acted within its
power to “place reasonable conditions” upon this right to appeal.”

APPEAL OR REVIEW AFTER A PLEA OF GUILTY OR NOLO CONTENDERE
Appeal rights are limited when a defendant pleads guilty or nolo contendere (no contest). Such a plea
means a defendant chooses to waive the right to take his or her case to trial.'

In Robinson v. State,”® the Florida Supreme Court reviewed the constitutionality of the statutory
provision. The court upheld the statute making it clear that once a defendant pleads guilty the only
issues for appeal are actions that took place contemporaneous with the plea. The court stated: “[t]here
is an exclusive and limited class of issues which occur contemporaneously with the entry of the plea
that may be the proper subject of an appeal. To our knowledge, they would include only the following:
(1) subject matter jurisdiction, (2) the illegality of the sentence, (3) the failure of the government to
abide by the plea agreement, and (4) the voluntary and intelligent character of the plea.” These
principles continue to control.

COLLATERAL REVIEW . _
Postconviction proceedings, also known as collateral review;"® usually involve claims that;

e The defendant’s trial counsel was ineffective;
¢ There is newly discovered evidence; and
e The prosecution failed to disclose exculpatory evidence.

The defendant must file a motion in the trial court where he or she was tried and sentenced.” Unless
the record in the case conclusively shows that the defendant is entitled to no relief, the trial court must
order the state attorney to respond to the motion and may then hold an evidentiary hearing.’® If the trial
court denies the motion for postconviction relief, with or without holding an evidentiary hearing, the
defendant is entitled to appeal this denial to the District Court of Appeal with jurisdiction over the circuit
court where the motion was filed.™

"' Article V, section 4(b) of the Florida Constitution conveys a constitutional protection of this right. See Amendments to
the Florida Rules of Appellate Procedure, 696 So.2d 1103 (Fla. 1996).

12 758 So0.2d 661 (Fla. 2000).

'3 1d. at 664 (citing Amendments to the Florida Rules of Appellate Procedure, supra, at 1104-1105).

' Section 924.06(3), F.S.

15 373 So.2d 898 (Fla. 1979).

16 Procedurally, collateral review is generally governed by FLA. R. CRIM. P. 3.850.

' The motion must be filed within two years of the finalization of the defendant’s judgment and sentence unless the
motion alleges that the facts on which the claim is based were unknown to the defendant and could not have been
ascertained by the exercise of due diligence. See FLA. R. CRiM. P. 3.850(b).

'® See FLA. R. CRIM. P. 3.850(d). ,

' In order to grant a new trial based on newly discovered evidence, the trial court must first find that the evidence was
unknown and could not have been known at the time of trial through due diligence. In addition, the trial court must find
that the evidence is of such a nature that it would probably produce an acquittal on retrial. See Jones v. State, 709 So.2d

512 (Fla. 1998); Torres-Arboleda v. Dugger, 636 S0.2d 1321 (Fla. 1994).
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Motions for postconviction relief based on newly discovered evidence must be raised within two years
of the discovery of such evidence.”® The Florida Supreme Court has held that the two-year time limi
for filing a motion based on newly discovered evidence begins to run on a defendant’s postconwctlra
request for DNA testing when the testing method became available. For example, in Sireci v. State,”
the Florida Supreme Court held that the defendant’s postconviction claim filed on his 1976 conviction,
which was filed in 1993, was time barred because “DNA typing was recognized in this state as a valid
test as early as 1988."%

A defendant is entitied to challenge a conviction and death sentence in three stages. First, the public
defender or private counsel must file a direct appeal to the Florida Supreme Court. An appeal of thai
decision is to the U.S. Supreme Court by petition for writ of certiorari. Second, if the U.S. Supreme
Court rejects the appeal, the defendant s sentence becomes final and the state collateral postconwctlon
proceeding or collateral review begins.? Third, the defendant seeks a federal writ of habeas corpus.”
Appeals of federal habeas petitions from Florida are to the U.S. Court of Appeals for the Eleventh
Circuit and then to the U.S. Supreme Court. Finally, once the governor signs a death warrant, 2
defendant typically files a second or successive collateral postconviction motions and a second federai
habeas petition, along with motions to stay the execution.

C. SECTION DIRECTORY:
Section 1 amends s. 925.11, F.S., relating to postconviction DNA testing.

Section 2 provides an effective date of “upon becoming a law,” applied retroactively to October 1, 2005 ."
Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT ’l
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues: iy
The bili does not appear to have a fiscal impact on state revenues.

2. Expenditures:

Petitions generated by the bill will have an indeterminate impact on trial courts, state attorney
public defenders, the Department of Corrections, and FDLE. FDLE estimates that costs could
range between $725,073 and $2,088,000 for the first year.”® See FISCAL COMMENTS.

The bill may impose an indeterminate increase in costs incurred in storage and preservation of
evidence in the custody of state governmental entities including, but not limited to, FDLE, the
courts, state attorneys’ offices, public and private labs, hospital facilities, public defenders’ offices
and capital collateral offices.

2 See Adams v. State, 543 So.2d 1244 (Fla.1989).
2 773 So.2d 34 (Fla. 2000).

Id at 43. See also Ziegler v. State, 654 So0.2d 1162 (Fla. 1995).

® Rules 3.850, 3.851 and 3.852, FLA. R. CRiM. P., control state collateral postconviction proceedings. Unlike a direct
appeal, a coliateral postconviction proceeding raises claims that are “collateral” to what transpired in the trial court.
Consequently, such postconviction proceedings usually involve three categories of claims: ineffective assistance of trial
counsel; denial of due process by the prosecution’s suppression of material, exculpatory evidence; and newly discovered
evidence, for example, post-trial recantation by a principal witness. Since the consideration of these claims often require
new fact-finding, collateral postconviction motions are filed in the trial court that sentenced the defendant to death
Appeals from the grant or denial of postconviction relief are to the Florida Supreme Court.

4 This is a proceeding controlled by Title 28 U.S.C. § 2254(a). Federal habeas allows a defendant to petition a U S
district court to review whether the conviction or sentence violates or was obtained in violation of federal law. Federal
habeas is almost exclusively limited to consideration of claims previously asserted on direct appeal or in state
gostconwctlon proceedings.

FDLE Fiscal Analysis of HB 61 by Representative Quinones, October 26, 2005.
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B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:
The bill does not appear to have a fiscal impact on local revenues.

2. Expenditures:

The bill may impose an indeterminate increase in costs incurred in storage and preservation of
evidence in the custody of local governmental entities, inciuding, but not limited to, police and
sheriff’s departments, clerks of the court,”® and hospital facilities.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

The bill may impose an indeterminate increase in costs incurred in storage and preservation of
evidence in the custody of nongovernmental entities, including, but not limited to, private labs, hospital
facilities, and private counsels’ offices.

D. FISCAL COMMENTS:?
FDLE calculates the fiscal impact of the bill based on two different scenarios:

e Scenario 1. FDLE performs the postconviction DNA testing analysis.
e Scenario 2. A private vendor performs the analysis because of outsourcing.

BACKGROUND

Currently there are 60,479 inmates in correctional facilities under the Department of Correction’s
jurisdiction for crimes including murder, sexual offenses, robbery, burglary and other crimes against
people. Approximately four percent or 2,419 are eligible for postconviction DNA testing under the
current statute. FDLE has received between 100 and 150 cases for testing. Six percent of the eligible
inmates have sought postconviction DNA testing. If FDLE assumes that six percent of the newly
eligible defendants will petition for postconviction DNA testing then the department can anticipate that it
will receive approximately 3,483 cases. That is approximately 696 cases per year over a five-year
period.

SCENARIO 1

FTE :

Six hundred ninety six cases require approximately 4.8 FTEs. The analysts require one FTE for
support. Cost for analysts is $51,952.56 each (salary plus benefits). Cost for a Forensic Technologist
is $37,975.08 (salary plus benefits).

FTE (6)
5 Crime Laboratory Analysts $259,762.80
1 Forensic Technologist 37.975.08

FTE Total: $297,737.88 (recurring)

% per the Florida Association of Court Clerks and Comptrollers (FACC), the clerk is required to preserve evidence in a
criminal case “virtually forever—Ilaw requires clerks to hold evidence in a criminal case in the event there could potentially
be an appeal....there are appeals even on death row.” The clerks are fine with the suggested extended timeframes in the
bill. Email from the FACC, October 11, 2005.

" EDLE Fiscal Analysis of HB 61 by Representative Quinones, October 26, 2005.
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CosT FOR KITS AND EXPENDABLES

Assuming each case has five samples for DNA analysis, the number of samples is 3480, requiring 35
DNA kits at $2,981 per kit. An additional $50,000 is required for other expendables used in DNA
analysis.

Expense Dollars Total: $154,335 (recurring)

REQUIRED EQUIPMENT
The DNA analysis unit requires the following equipment:

2 Thermal Cyclers ($8000 each) $ 16,000
1 Genetic Analyzer ($157,000) 157,000
1 Real Time PCR Instrument ($50,000) 50,000
5 Microscopes ($3,000 each) 15,000
5 Centrifuges ($2,000 each) 10,000
2 Biological Hoods ($15,000 each) 30,000
2 Incubators ($5,000 each) 10,000
Total: $273,000 (non-recurring)

ToTAL FISCAL IMPACT

First Year: $725,072.88
Each year thereafter: $452,072.88

SCENARIO 2

The cost for outsourcing cases to a private vendor is between $1',500 and $3,000 per case depending
on the type of analysis and the size of the case. Therefore, the total cost for outsourcing 686 cases is
between $1,044,000 and $2,088,000 each year for at least five years.

ill. COMMENTS
CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:
The bill appears to be exempt from the requirements of Article VII, Section 18 of the Florida
Constitution, because it is a criminal law.

2. Other:
SEPARATION OF POWERS: SUBSTANCE VERSUS PROCEDURE

The bill could raise concerns regarding separation of powers.

CONSTITUTIONAL AUTHORITY

Under Article V, Section 2 of the Florida Constitution, the Supreme Court “shall adopt rules of
practice and procedure in all courts . . .” The section also authorizes the legislature to repeal court
rules of procedure with a two-thirds vote of the membership of both houses.

SEPARATION OF POWERS

Article 11, Section 3 of the Florida Constitution provides that “[tlhe powers of the state government

shall be divided into legislative, executive and judicial branches. No person belonging to one branch
shall exercise any powers appertaining to either of the other branches unless expressly provided
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herein.” The legislature has the exclusive power to enact substantive laws? while Article V, section
2 of the Florida Constitution grants the Florida Supreme Court the power to “adopt rules for the
practice and procedure in all courts, including the time for seeking appellate review.”

Changes to substantive law by court rules of procedure appear to violate the separation of powers
provision of the Florida Constitution.?®

DISTINGUISHING SUBSTANCE FROM PROCEDURE

Generally speaking, “substantive law” involves matters of public policy affecting the authority of
government and rights of citizens relating to life, liberty, and property. Court “rules of practice and
procedure” govern the administration of courts and the behavior of litigants within a court proceeding.
In practice, determining the difference is not simpie or clear. In 1973, Justice Adkins described the
difference between substance and procedure:

The entire area of substance and procedure may be described as a "twilight
zone” and a statute or rule will be characterized as substantive or procedural
according to the nature of the problem for which a characterization must be
made. From extensive research, | have gleaned the following general tests as to
what may be encompassed by the term "practice and procedure." Practice and
procedure encompass the course, form, manner, means, method, mode, order,
process or steps by which a party enforces substantive rights or obtains redress
for their invasion. "Practice and procedure" may be described as the machinery
of the judicial process as opposed to the product thereof. Examination of many
authorities leads me to conclude that substantive law includes those rules and
principles which fix and declare the primary rights of individuals as respects their
persons and their property. As to the term "procedure," | conceive it to include
the administration of the remedies available in cases of invasion of primary rights
of individuals. The term "rules of practice and procedure” includes all rules
governing the parties, their counsel and the Court throughout the progress of the
case from the time of its initiation until final judgment and its execution.*

This “twilight zone” remains to this day, and causes, in the analysis of many enactments, a difficult
determination of whether a matter is procedural or substantive.

DNA TESTING

In 2001, the legislature created a limited statutory right to give defendants in closed criminal cases
an additional opportunity to prove their innocence using DNA evidence.® It provided a two-year
period for pending and future cases that expired on October 1, 2003. Shortlay after enactment, the
court passed a rule to implement the statute reflecting the statutory deadlines.® Prior to the October
1 expiration, the court issued an order temporarily suspending the deadline. In addition, the court
ordered government entities to store evidence in all closed criminal cases indefinitely.>* The opinion
of the court suspending the statutory deadline was a four to three decision. Justice Wells said in

dissent, “. . . this Court does not have jurisdiction to ‘suspend’ a provision of a lawfully enacted
2 see Art. I, s. 1, Fla. Const.; Allen v. Butterworth, 756 So0.2d 52 (Fla. 2000); Johnson v. State, 336 So.2d 93 (Fla.
1976).
® Id.

% 1 re Florida Rules of Criminal Procedure, 272 So.2d 65, 66 (Fla. 1973).
2 Sees. 925.11, F.S.; ch. 2001-197, LOF.
See Amendment to Florida Rules of Criminal Procedure Creating Rule 3.853, 807 So.2d 633 (Fla. 2001).
% See Amendments to Florida Rule of Criminal Procedure 3. 853(d)(1)(A) (Postconviction DNA Testing), 857 So.2d 180

(Fia. 2003).
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statute or to mandate that evidence . . . be maintained beyond the period the statute specifically
states that the evidence is to be maintained.”

In 2004, the legislature further amended the law to extend the period from two to four years and
provided for expiration October 1, 2005.%* |n September 2004, the court amended its rule to reflect
the statutory changes The court amended the rule, once again, to extend the deadline from
October 1, 2005, to July 1, 2006.%

B. RULE-MAKING AUTHORITY:
None.

C. DRAFTING ISSUES OR OTHER COMMENTS:

The Florida Bar “adopted a legislative posntron calling for a permanent method for state inmates to seek
DNA testing that could exonerate them.”*® The Bar took no pOSItIOﬂ regarding the availability of
postconviction DNA testing for those who plead guilty or no contest.*®

The Florida Innocence Initiative contends that maintenance of evidence is the most critical aspect of
preserving a defendant’s right to DNA testing.*°

FDLE recommends that the department receive notice at the time a motion for postconviction DNA
testing is filed rather than when it is signed. FDLE staff could then assist the parties and expedite the
testing process.*’

IV. AMENDMENTS/COMMITTEE SUBSTITUTE & COMBINED BILL CHANGES

On October 19, 2005, the Governmental Operations Committee adopted a strike-all amendment and reported
the bill favorably with Committee Substitute. The strike-all amendment authorizes postconviction DNA testing
of any person convicted of a felony and sentenced, at any time, rather than limiting testing to those persons
maintaining their innocence. The strike-all amendment removes the authorization for early disposal of physical
evidence by governmental entities.

3 Justice Wells was joined by Justices Cantero and Bell. Comments of the Criminal Court Steering Committee, October
13, 2003, at 8 and 9 n.33, (citing Wells, J., dissenting in Amendments to Florida Rule of Criminal Procedure
3.853(d)(1)(A)).

% See ch. 2004-67, L.OF.
% > See 884 So.2d 934.

37 See Amendments to Florida Rule of Criminal Procedure 3.853(D), SC05-1702 (September 29, 2005).
; Blankenship, G. “Bar supports permanent DNA reforms,” The Florida Bar News, September 15, 2005.

id.
0 pudiow, J. “Momentum builds for extending DNA testing,” The Florida Bar News, September 1, 2005.

“! FDLE Analysis of HB 61, “Issues Related to FDLE,” October 26, 2005.
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F L ORI DA H O U s E O F R EPRESENTATIVE S

HB 61 2006
cs
CHAMBER ACTION
1| The Governmental Operations Committee recommends the following:
2
3 Council/Committee Substitute
4 Remove the entire bill and insert:
5 A bill to be entitled
6 An act relating to the postsentencing testing of DNA
7 evidence; amending s. 925.11, F.S.; revising the
8 circumstances under which a person who has been sentenced
9 for committing a felony may petition the court for
10 postsentencing testing of DNA evidence; abolishing certain
11 time limitations imposed upon such testing; authorizing a
12 governmental entity to dispose of physical evidence if the
13 sentence imposed has expired and another law or rule does
14 not require that the evidence be retained; providing for
15 retroactive application; providing an effective date.
16
17| Be It Enacted by the Legislature of the State of Florida:
18
19 Section 1. . Section 925.11, Florida Statutes, is amended to
20| read:
21 925.11 Postsentencing DNA testing. --
22 (1) PETITION FOR EXAMINATION. --

Page 10of 6
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F L ORIDA H-O U 8 E O F R EPRESENTATI VE S

HB 61 2006
CS

23 (a) A person who has been convicted of a felony and
24| sentenced for committing that offense txied andfound-guiltyeof
25| eeommittinga—erime—and-has—beern—sentenced by a court established

26| by the laws of this state may petition that court to order the

27| examination of physical evidence collected at the time of the
28| investigation of the crime for which he or she has been

29| sentenced which may contain DNA (deoxyribonucleic acid) and

30| which would exonerate that person or mitigate the sentence that
31| person received.

32 (b) A petition for postsentencing DNA testing may be filed

33| or considered at any time following the date that the judgment
34| and sentence in the case becomes final. Execept—as—provided—in
35 bed i S Rg-may
36
37
38
39

-t e s Wase. - Vo LN = ¥

40
41
42
43
44
45
46
47

48
49 (2) METHOD FOR SEEKING POSTSENTENCING DNA TESTING. --

Page 2 0f 6
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50 (a) The petition for postsentencing DNA testing must be

51| made under oath by the sentenced defendant and must include the
52| following:

53 1. A statement of the facts relied on in support of the

54| petition, including a description of the physical evidence

55| containing DNA to be tested and, if known, the present location
56| or the last known location of the evidence and how it was

57! originally obtained;

58 2. A statement that the evidence was not previously tested
59| for DNA or a statement that the results of any previous DNA

60| testing were inconclusive and that subsequent scientific

61| developments in DNA testing techniques would likely produce a

62| definitive result;

63 3. A statement that the sentenced.defendant is innocent

64| and how the DNA testing requested by the petition will exonerate
65| the defendant of the crime for which the defendant was sentenced
66| or will mitigate the sentence received by the defendant for that
67 crime;

68 4. A statement that identification of the defendant is a
69| genuinely disputed issue in the case, and why it is an issue;

70 5. Any other facts relevant to the petition; and

71 6. A certificate that a copy of the petition has been

72| served on the prosecuting authority.

73 (b) Upon receiving the petition, the clerk of the court

74 shall file it and deliver the court file to the assigned judge.
75 (c) The court shall review the petition and deny it if it

76| is insufficient. If the petition is sufficient, the prosecuting

Page 3 of 6
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HB 61 2006
Ccs
77| authority shall be ordered to respond to the petition within 30
78! days.
79 (d) Upon receiving the response of the prosecuting

80| authority, the court shall review the response and enter an

81| order on the merits of the petition or set the petition for

82| hearing.

83 (e) Counsel may be appointed to assist the sentenced

84| defendant if the petition proceeds to a hearing and if the court
85| determines that the assistance of counsel is necessary and makes
86| the requisite finding of indigency.

87 (f) The court shall make the following findings when

88 ruling on the petition:

89 1. Whether the sentenced defendant has shown that the

90| physical evidence that may contain DNA still exists;

91 2. Whether the results of DNA testing of that physical

92| evidence would be admissible at trial and whether there exists
93| reliable proof to establish that the evidence has not been

94| materially altered and would be admissible at a future hearing;
95| and

96 3. Whether there is a reasonable probability that the

97| sentenced defendant would have been acquitted or would have

98| received a lesser sentence 1f the DNA evidence had been admitted
99| at trial.

100 - (g) If the court orders DNA testing of the physical

101| evidence, the cost of such testing may be assessed against the
102 sentenced defendant unless he or she is indigent. If the

103| sentenced defendant is indigent, the state shall bear the cost

104| of the DNA testing ordered by the court.
Page 4 of 6
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- 105 (h) Any DNA testing ordered by the court shall be carried
106 out by the Department of Law Enforcement or its designee, as

107| provided in s. 943.3251.

108 (1) The results of the DNA testing ordered by the court
109 shall be provided to the court, the sentenced defendant, and the
110{ prosecuting authority.

111 (3) RIGHT TO APPEAL; REHEARING. --

112 (a) An appeal from the court's order on the petition for
113| postsentencing DNA testing may be taken by any adversely

114| affected party.

115 (b) An order denying relief shall include a statement that
116| the sentenced defendant has the right to appeal within 30 days
117 after the order denying relief is entered.

118 (c) The sentenced defendant may file a motion for

119| rehearing of any order denying relief within 15 days after

120 service of the order denying relief. The time for filing an

121; appeal shall be tolled until an order on the motion for

122 rehearing has been entered.

123 (d) The clerk of the court shall serve on all parties a
124| copy of any order rendered with a certificate of service,

125] including the date of service.

126 (4) PRESERVATION OF EVIDENCE.--

127 (a) Governmental entities that may be in possession of any
128| physical evidence in the case, including, but not limited to,
129| any investigating law enforcement agency, the clerk of the

130 court, the prosecuting authority, or the Department of Law

131| Enforcement shall maintain any physical evidence collected at
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132| the time of the crime for which a postsentencing testing of DNA
133( may be requested.

134 (b) Bxeceptfora—ecase—in-which the death-penalty—is

135| impesed,—the—evidenceshall-be-maintained—for at—least the

136 periodoftimeset—forth—in subparagraph—{1){b)+3+ In a case in

137| which the death penalty is imposed, the evidence shall be
138} maintained for 60 days after execution of the sentence. In all

139| other cases, a governmental entity may dispose of the physical

140| evidence if the term of the sentence imposed in the case has

141} expired and

142 4{er—Agovernmental entity -may-dispose—of -the physical

143 evidence—beforetheexpirationof the periodof time-set—forth
144 inparagraph—{I{b)rifall -of the conditions set forth-below are
145] met- .

146 1—The-governmentalentity netifies—alleof the following
147} dpdividuals—of itsintent to dispose of theewvwidenee+—the

148 i
149 aﬂeheEiéfrﬁﬁ&%4#ﬁ>%£%eraey—eeaefa}7

150 2—The—notifying entity does—not—receiver—within 90 -days
151| after serding the notificatieon,—either a—copy of a petitionfor
152 i i ' ! !
153

154
155

156 23+ no other provision of law or rule requires that the

157| physical evidence be preserved or retained.

158 Section 2. This act shall take effect upon becoming a law

159| and shall apply retroactively to Octcber 1, -2005.
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: HB 283 Correctional Probation Officers
SPONSOR(S): Kreegel
TIED BILLS: IDEN./SIM. BILLS: SB 690
REFERENCE ACTION ANALYST STAFF DIRECTOR
1)_Criminal Justice Committee Cunninghamq‘)/ KramerW

2) Justice Appropriations Committee

3) Justice Council
4)
9)

SUMMARY ANALYSIS

Currently, if a correctional probation officer elects to carry a firearm while on duty, they are responsible for the
cost of the firearm.

This bill requires that the Department of Corrections provide probation officers who elect to carry a firearm a
standardized semiautomatic firearm and standardized ammunition for such firearm. This bill gives the
Department the authority to adopt rules pursuant to ss. 120.536(1) and 120.54, F.S., to implement the bill's
provisions.

See fiscal section for fiscal impact.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS

. SUBSTANTIVE ANALYSIS
A. HOUSE PRINCIPLES ANALYSIS:

Provide Limited Government — This bill requires the Department of Corrections to provide
standardized firearms and ammunition to probation officers who elect to carry a firearm. This bill also
gives the Department of Corrections the authority to adopt rules.

Maintain Public Security - This bill requires the Department of Corrections to provide standardized
firearms and ammunition to probation officers who elect to carry a firearm.

B. EFFECT OF PROPOSED CHANGES:

The Department of Corrections (Department) employs over 2,000 correctional probation officers
(CPOs) whose primary responsibilities are the supervised custody, surveillance, and control of
assigned offenders.” Currently, CPOs who have received authorization? from the Department may
elect to carry Department-approved firearms, ammunition, and reloading devices while on duty.’
Although the Department currently provides standardized ammunition to its CPOs, the Department's
rules require that CPOs purchase their own firearm.*

This bill requires that the Department provide CPOs who elect to carry a firearm a standardized
semiautomatic firearm and standardized ammunition for such firearm. If the CPO decides to not carry
a firearm, decides to change the type of firearm he/she carries, or is no longer employed by the
Department, this bill provides that the CPO must return the firearm and any unused ammunition to the
Department. This bill gives the Department the authority to adopt rules pursuant to ss. 120.536(1) and
120.54, F.S., to implement its provisions.

C. SECTION DIRECTORY:

' Section 943.10(3), F.S., defines “correctional probation officer” as a “full time state employees whose primary

responsibilities are the supervised custody, surveillance, and control of assigned inmates, probationers, parolees, or
community controllees within institutions of the Department of Corrections or within the community.” See also Department
of Corrections Procedure 302.313.
2 CPOs requesting authorization to carry a firearm while on duty must submit a written request to the Department
containing documentation that they have complied with the required training and qualification requirements of the Criminal
Justice Standards and Training Commission and the Department. The Department must then review the request, review
documentation of the officer’s training and qualifications, and complete a Florida Crime Information Center/National Crime
Information Center check on the officer and the firearm the officer intends to use. If approved, the Department issues the
CPO a weapon card, which establishes that the CPO is authorized to carry a specific firearm while on duty. See Rule 33-
302.104, F.A.C.
8 Department of Corrections’ Procedure 302.313 authorizes CPOs to carry one of the following firearms:
- On or after July 13, 2005,
o Smith and Wesson five or six shot revolver of .38 or .357 caliber, with a barrel length of two-four
inches
o one of the following semi-automatic pistols with a barrel length not to exceed five inches and a
magazine with fifteen round law enforcement capacity:
*  Smith and Wesson 9 millimeter,
= Beretta 9 millimeter, 92 series , or
*  Glock 9 millimeter.
- Prior to July 13, 2005, if an officer purchased an approved firearm not specified above, the officer will be
allowed to qualify or maintain qualification with that firearm and will be allowed to continue with annual
qualification with that specific firearm.

4 Rule 33-302.104(11), F.A.C. :
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Section 1. Creates s. 943.17001, F.S.; requiring the Department of Corrections to provide a
standardized semiautomatic firearm and standardized ammunition to probation officers who choose to
carry a firearm; requiring probation officers to return firearms and ammunition to the Department of
Corrections if the officer no longer elects to carry a firearm, changes the type of firearm he/she chooses
to carry; or is no longer employed by the Department of Corrections; granting the Department of
Corrections the authority to adopt rules pursuant to ss. 120.536(1) and 120.54, F.S.

Section 2. This act takes effect July 1, 2006.
ll. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:
None.

2. Expenditures:

The Department states that approximately 850 of its 2,000+ CPOs are currently authorized to carry
a firearm. A Department survey of its CPOs revealed that a Eproximately 1,801 CPOs would elect
to carry a firearm if the Department were to provide them.” For purposes of this analysis, it is
assumed that approximately 950 additional CPOs will elect to carry a firearm if the Department
were required to provide one.

The Department states in its fiscal analysis that it will cost $1,516,946.28 to implement the
provisions of this bill.°® However, this figure only includes the cost of a firearm and a holster.
Current law/rules make it likely that there will be other costs associated with this bill, such as the
following:

Training > CPOs must successfully complete a Criminal Justice Standards and Tralnm%
Commission (CJSTC) Basic Recruit Training Program in order to receive their certification.
Currently, firearm training is not included in the Basic Recruit program for CPOs. Thus, CPOs who
elect to carry a firearm under current law/rules must undergo firearms training that is separate from
their Basic Recruit program. The Department currently pays for CPO firearm training. Training
costs would increase if an additional 950 CPOs elected to carry a firearm. -

Storage Lockers - By rule probation offices must have a secure space containing a secure locker
for storage of firearms.® The Department currently pays for these storage lockers. Additional
lockers would likely be needed if an additional 950 CPOs elected to carry a firearm.

Chemical Agents -> By rule, CPOs who carry firearms must be certified to carry and must carry
chemical agents.® The Department currently pays for the chemical agents. Additional chemical
agent supplies would likely be needed if an additional 950 CPOs elected to carry a firearm."®

Handcuffs 9 By rule, CPOs who carry firearms must complete handcuff training and must carry
handcuffs." The Department currently pays for handcuffs. Additional handcuffs would likely be
needed if an additional 950 CPOs elected to carry a firearm.

These numbers do not anticipate the number of officers in future years who may elect to carry a firearm.
® This figure is derived by multiplying the cost of a 9 millimeter Smith and Wesson semiautomatic firearm and holster
$$842 28) times the number of CPOs who will elect to carry a firearm provided by the Department (1,801).
Rule 11b-35.002, F.A.C.
Rule 33-302.104(4)(c), F.A.C.
RuIe 33-302.104(7)(c), F.A.C.; CPOs who are not authorized to carry a firearm may elect to carry chemical agents.
® There would not be an mcreased cost to train the additional 950 CPOs in the use of chemical agents because such

tralnlng is provided to all CPOs as part of the CPO Basic Recruit program.
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FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:
None.

2. Expenditures:
None.

DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:
None.

FISCAL COMMENTS:
None.

Ill. COMMENTS
CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

Not applicable because this bill does not appear to: require the counties or cities to spend funds or
take action requiring the expenditure of funds; reduce the authority that cities or counties have to
raise revenues in the aggregate; or reduce the percentage of a state tax shared with cities or
counties.

2. Other:

None.

RULE-MAKING AUTHORITY:

This bill provides a general grant of rulemaking power to the Department of Corrections to implement
the bill's provisions (lines 26-29). The bill specifically provides rule-making authority to the Department
to designate a standardized semiautomatic firearm and standardized ammunition. The bill appears to
give sufficient rule making authority that is appropriately limited.

DRAFTING ISSUES OR OTHER COMMENTS:

None.

IV. AMENDMENTS/COMMITTEE SUBSTITUTE & COMBINED BILL CHANGES

"' Rule 33.302.104(7)(c), F.A.C.
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A bill to be entitled
An act relating to correctional probation officers;
creating s. 943.17001, F.S.; requiring the Department of
Corrections to provide a standardized firearm and
ammunition to correctional probation officers; providing
rulemaking authority of the départment; providing an

effective date.

o 3 o0 Ul N R

9| Be It Enacted by the Legislature of the State of Florida:
10
11 Section 1. Section 943.17001, Florida Statutes, is created
12 to read:

13 943.17001 Correctional probation officers; provision of

14 standardized firearm and ammunition.--Upon completion of

15 training, certification, and approval as a correctional

16{ probation officer, the Department of Corrections shall provide

17 to any correctional probation officer who chooses to carry a

18| firearm a standardized semiautomatic firearm as designated by

19| department rule, and, for the duration of the correctional

20| probation officer's employment, standardized ammunition as

21| designated by department rule for the semiautomatic firearm

22 issued to the correctional probation officer. If a correctional

23| probation officer elects to no longer carry a firearm, changes

24 the type of firearm he or she chooses to carry, or is no longer

25| employed by the department, he or she must return the firearm

26| and any unused ammunition issued by the department. The

27 department has the authority to adopt rules pursuant to ss.
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28 120.536(1) and 120.54 to implement the provisions of this
29| sgection.
30 Section 2. This act shall take effect July 1, 2006.
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: HB 325 Commission on Capital Cases
SPONSOR(S): Gelber
TIED BILLS: IDEN./SIM. BILLS: SB 360
REFERENCE ACTION ANALYST STAFF DIRECTOR
1) Criminal Justice Committee KramerWlTC, Kramerﬁf

2) Governmental Operations Committee

3) Criminal Justice Appropriations Committee

4) Justice Council
5)

SUMMARY ANALYSIS

The Commission on Capital Cases, a legislative commission within the Office of Legislative Services,
maintains a registry of attorneys qualified to represent defendants in capital collateral (postconviction)
proceedings. Currently, a registry attorney is authorized to represent only 5 capital collateral defendants at
one time. This bill authorizes a registry attorney to represent up to 10 capital collateral defendants at one time.

The bill significantly modifies the minimum qualifications for registry attorneys. The bill requires registry
attorneys to submit reports to the commission on a quarterly basis. The bill authorizes the commission to
remove an attorney from the registry who has not executed a contract for postconviction representation or filed
a quarterly report as required by law.

Currently, a registry attorney is entitled to payment at each stage of the postconviction process according to a
statutory schedule. The bill modifies the payment schedule by authorizing payment of an attorney after the
final evidentiary hearing has been held on the defendant’s postconviction motion rather than requiring the
attorney to wait until the judge has ruled on the postconviction motion.

The bill addresses issues with regard to the payment of fees by setting forth the Legislative finding that not all
capital collateral cases are extraordinary or unusual, and requiring written findings of fact where a judge
deviates upward from the statutorily authorized fee schedule.

This document does not reflect the intent or official position of the bill sponsor or House of Representétives.
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FULL ANALYSIS

I. SUBSTANTIVE ANALYSIS

A. HOUSE PRINCIPLES ANALYSIS:

Provide limited government: The bill authorizes an attorney to represent 10 capital postconviction
defendants, rather than 5 as under current law.

B. EFFECT OF PROPOSED CHANGES:

Overview of Postconviction Proceedings in Capital Cases: A defendant who is convicted of a
crime in which the death penalty is imposed receives a direct appeal of his or her sentence and
conviction to the Florida Supreme Court. At this stage, a capital defendant is represented by the public
defender’s office, if the defendant is indigent, or by a private attorney. Matters which are raised on
direct appeal include evidentiary rulings made by the trial court during the course of the defendant’s
trial, and other matters objected to during the course of the trial such as the jury instructions,
prosecutorial misconduct, and procedural rulings made by the trial court. If the Florida Supreme Court
affirms the capital defendant’s conviction and sentence, a defendant can appeal that decision to the
United States Supreme Court by filing a petition for writ of certiorari. If the Supreme Court refuses to
hear or rejects the defendant’s appeal, a defendant is entitled to begin state postconviction
proceedings.

State postconviction proceedings are controlled by Florida Rules of Criminal Procedure 3.850, 3.851
and 3.852. Unlike a direct appeal, which challenges the legal errors apparent from the trial transcripts
or record on appeal, a collateral postconviction proceeding is designed to raise claims which are
"collateral” to what transpired in the trial court. Postconviction proceedings usually involve claims that
the defendant’s trial counsel was ineffective, claims of newly discovered evidence or claims that the
prosecution failed to disclose exculpatory evidence. Since the consideration of these claims often
require new fact finding, collateral postconviction motions are filed in the trial court which sentenced the
defendant to death. Appeals from the grant or denial of postconviction relief are to the Florida Supreme
Court. ;

After state postconviction proceedings have been completed, a capital defendant is entitled to file a
petition for writ of habeas corpus in federal court. The federal court reviews whether the conviction or
sentence violates federal law. Federal habeas is limited to consideration of claims previously
asserted on direct appeal or in state postconviction proceedings. The most common issue raised is
whether the defendant’s trial counsel was ineffective.

Finally, once the Governor signs a death warrant, a defendant will typically file a second Rule 3.850
motion and a second federal habeas petition along with motions to stay the execution.

In the middle and southern regions of Florida, the Capital Collateral Regional Counsel provide
postconviction representation to indigent capital defendants.” In the northern region of the state,
representation is provided by private attorneys appointed by the court as explained in more detail
below. :

Commission on Capital Cases

Section 27.709, F.S. creates the Commission on Capital Cases, a legislative commission within the
Office of Legislative Services which is tasked with reviewing the “administration of justice in capital
collateral cases”. The commission is comprised of two members appointed by the Governor, two

s.27.701, F.S.
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Senators appointed by the President of the Senate and two members of the House of Representatives
appointed by the Speaker of the House of Representatives.

Registry Attorneys

In 1998, the legislature created a registry of private attorneys to represent a death row inmate when a
Capital Collateral Regional Counsel has an excessive caseload or has a conflict of interest. Since
2003 postconviction representation of all indigent capital defendants in the northern region of Florida
has been provided by registry attorneys. The registry of attorneys is comprised of lawyers who have
met certain statutory criteria and is maintained by the Commission on Capital Cases.? A registry
attorney must be a member in good standing in the Florida Bar, with not less than 3 years experience
in the practice of criminal law, and must have participated in at least five felony jury trials, five felony
appeals, or five capital postconviction evidentiary hearings or any combination of at least five of these
proceedings.

A registry attorney is required to attend annually at least 10 hours of continuing legal education
specifically devoted to the defense of capital cases. A registry attorney is not permitted to represent
more than 5 defendants in capital postconviction litigation at any one time.

A registry attorney who is appointed by the court to represent a capital defendant is required to enter
into a contract with the Chief Financial Officer. Section 27.711(4), F.S., provides a fee and payment
schedule. Upon approval by the trial court, and after certain stages in litigation are complete, a registry
attorney is entitled to payment of $100 per hour by the Chief Financial Officer, up to a maximum of:

e $2,500 upon accepting the appointment and filing the notice of appearance,

¢ $20,000 after timely filing in the trial court the capital defendant’s complete original
motion for postconviction relief, or if the trial court schedules a hearing on the matter that
makes the filing of the motion unnecessary or otherwise disposes of the case,

e $20,000 after the trial court issues a final order granting or denying the defendant’s
motion for postconviction relief, ‘

e $20,000 after timely filing in the Supreme Court the defendant’s briefs that address the
trial court’s final order granting or denying the defendant’s motion for postconviction
relief and the state petition for writ of habeas corpus,

e $10,000 after the trial court issues an order, pursuant to a remand from the Supreme
Court, which directs the trial court to hold further proceedings on the motion for
postconviction relief,

e $4,000 after the appeal of the trial court’s denial of the motion for postconviction relief
and the state petition for writ of habeas corpus become final in the Supreme Court,

e $2,500 at the conclusion of the defendant’s postconviction capital collateral proceeding
in state court and after filing a petition for writ of certiorari in the U.S. Supreme Court,

e $5,000 if at any time a death warrant is issued to compensate for attorneys fees and
costs for representing the defendant throughout the proceedings before the state courts

%5.27.710Q2), E.S

35.27.704(2), F.S
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In addition, the attorney is authorized to hire an investigator for $40 per hour, up to a maximum of
$15,000, to assist in the defendant's representation.* The attorney is also entitled to a maximum of
$15,000 for miscellaneous expenses such as the cost of preparing transcripts, compensating expert
witnesses and copying documents.

The court is required to monitor the performance of assigned counsel to ensure that the capital
defendant is receiving quality representation and must receive and evaluate allegations regarding the
performance of assigned counsel.’

Fees in excess of statutory schedule

In the recent case of Florida Department of Financial Services v. Freeman®, the Florida Supreme Court
reaffirmed the holding of several prior cases that it is “within the trial judge’s discretion to grant fees
beyond the statutory maximum to registry counsel in capital collateral cases when ‘extraordinary or
unusual circumstances exist.” In Freeman, the Department of Financial Services appealed an order
from a circuit court granting a registry attorney, who had signed the required contract for services, fees
in excess of the statutory maximum. The trial court had granted $27,940.74 in fees for services that
were statutorily capped at $2,500. The Freeman opinion reviewed the court's prior holdings on the
issue of fees in excess of statutory caps. In Olive v. Maas,” the court held that “fees in excess of the
statutory cap are not always awarded to registry counsel in capital collateral cases; however, registry
counsel is not foreclosed from requesting excess compensation ‘should he or she establish that, given
the facts and circumstances of a particular case, compensation within the statutory cap would be
confiscatory of this or her time, energy and talent”. The Olive court relied on the opinion of Makemson
v. Martin County, 491 So.2d 1109 (Fla. 1986) which related to compensatlon to attorneys representing
capital defendants at the trial and during direct appeal.

According to the Freeman court, the attorney requesting fees in excess of the statutory limits has the
burden of establishing facts in support of the award. The Supreme Court found that the record from the
trial court provided “no evidence upon which the judge could rely to determine if extraordinary or
unusual circumstances existed to support an award of excessive fees” and remanded the case back to
the trial court for an evidentiary hearing.

Effect of HB 325

Continuing legal education: HB 325 amends s. 27.709, F.S. to authorize the Commission on Capital
Cases to sponsor continuing legal education training devoted specifically to capital cases and to
undertake any project recommended or approved by the commission members.

The bill also amends s. 27.710, F.S. to modify the continuing legal education (CLE) requirements for
registry attorneys. Currently, the registry attorneys must attend 10 hours of CLE annually. The bill
requires registry attorneys who are handling a capital case to attend at least 12 hours of CLE every 2
years.

Currently, an attorney who is actively representing a capital defendant is entitled to a maximum of $500
per fiscal year for tuition and expenses for continuing legal education that pertains to the representation
of capital defendants. The bill clarifies that a registry attorney is entitled to $500 for CLE expenses,
regardless of how many capital defendants the attorney represents.

Qualifications: Currently, to be eligible for court appointment as counsel in postconviction proceedings,
an attorney must certify that he or she satisfies the minimum experience and training requirements. As

*5.27.711(5), F.S.
%5.27.711(12), F.S.
® Florida Department of Financial Services v. Freeman, 2006 WL 176748 (Fla. January 26, 2006).

7 Olive v. Maas, 811 So0.2d 644 (Fla. 2002).
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explained above, a registry attorney must have not less than 3 years experience in the practice of
criminal law, and must have participated in at least five felony jury trials, five felony appeals, or five
capital postconviction evidentiary hearings or any combination of at least five of these proceedings.
These requirements are the same as those for the Capital Collateral Regional Counsel. The bill
substantially modifies the minimum requirements for registry counsel by providing that a registry
attorney must certify that he or she:
1. Is an active practitioner who has at least 5 years’ experience in the practice of criminal law;
2. |s familiar with the production of evidence and the use of expert witnesses, including psychiatric
and forensic evidence;
3. Has demonstrated proficiency necessary for representation in capital cases including the
investigation and presentation of mitigation evidence, .
4. Has satisfied the above CLE requirements;
5. Has tried at least 9 state or federal criminal jury trials to completion, two of which must have
been capital cases and
a. Three of which must have been murder trials;
b. One of which must have been a murder trial and 5 of which must have been other felony
trials; or
c. One of which must have included a postconviction evidentiary hearing and five of which
must have been other felony trials
6. Alternatively, the attorney can certify that he or she has appealed one capital conviction and
appealed: v
' a. at least three felony convictions, one of which must have been murder or
b. at least three felony convictions and participated in one capital postconviction
evidentiary hearing.

If the trial court finds that exceptional circumstances exist requiring the appointment of an attorney who
does not meet the criteria set forth above, the trial court must enter a written order specifying the
exceptional circumstances requiring appointment of the attorney and explicit findings that the attorney
chosen will provide competent representation in accordance with the intent of the section.

Failure to comply with criterion set forth in the section may be cause to remove the attorney from the
registry until the criterion is satisfied. The bill provides that satisfaction of the minimum requirements
must be proven by written notification to the commission. The certification requirement can be satisfied
by submission of the application by electronic mail without a signature.

Contracting: Currently, a private attorney who is appointed by the court to represent a capital
defendant must enter into a contract with the Chief Financial Officer. If an attorney fails to execute the
contract within thirty days after the date the contract is mailed to the attorney, the executive director of
the commission must notify the trial court. HB 325 requires the executive director to remove the
attorney from the registry list.

Quarterly reporting: The bill also requires a registry attorney to agree to submit quarterly reports to the
commission and provides that if an attorney fails to submit a quarterly report within 30 days following
the end of the quarter, the executive director must remove the attorney from the registry.

Federal representation: The bill provides that if a registry attorney does not wish to continue
representation in the federal courts, the attorney must make reasonable efforts to assist the defendant
in finding replacement counsel who meets the federal requirements to represent a capital defendant in
federal proceedings.

Payment: The bill also amends s. 27.711, F.S., to modify the payment schedule for registry attorneys.
The bill authorizes payment of $100 per hour, up to a maximum of $20,000 after the final hearing on
the capital defendant’s motion for postconviction relief rather than when the trial court issues a final
order granting or denying the defendant's motion. In some cases, judges take an extended amount of
time in ruling on a postconviction motion after the evidentiary hearing — this provision will authorize
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payment to the attorney sooner. The bill authorizes payment of $100 per hour, up to a maximum of
$2,500 for the preparation of an initial federal pleading rather than after filing a petition for writ of
certiorari in the United States Supreme Court.

The bill provides that an attorney who incurs costs for representing capital defendants on a pro bono
basis will be paid from registry funds by the Chief Financial Officer if payments are approved by the trial
court.

The bill provides that if a trial court judge intends to award attorney fees in excess of those outlined in
statute, the judge must include written findings of fact that specifically state the extraordinary nature of
the expenditures of the time, energy, and talents of the attorney in the case which are not ordinarily
expended in other capital collateral cases. The bill also amends s. 27.7001, F.S. to provide that the
Legislature finds that not all capital collateral cases are extraordinary and unusual.

Limitation on number of inmates represented: The bill will authorize a registry attorney to represent up
to 10 inmates in capital postconviction litigation at any one time rather than only 5 inmates. The ten-
inmate-representation limit includes capital postconviction cases proceeding under contract with the
capital collateral regional counsel?, inmates represented pro bono and inmates privately retaining the
attorney. An attorney may not be appointed to additional capital postconviction cases until the
attorney’s representation total falls below the 10-case limit.

C. SECTION DIRECTORY:
Section 1. Amends s. 27.7001, F.S. to provide legislative findings.

Section 2. Amends s. 27.709, F.S. to authorize Commission on Capital Cases to sponsor continuing legal
education programs.

Section 3. Amends s. 27.710, F.S.; changes criteria for registry attorneys; requires quarterly reporting to
commission; authorizes executive director to remove attorney from registry in certain circumstances.

Section 4. Amends s. 27.711, F.S.; modifies payment schedule for registry attorneys.

Section 5. Provides effective date of July 1, 20086.
II. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT

A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:
None.

2. Expenditures:

Indeterminate, while authorizing additional cases per attorney, large changes to the number of
death sentence cases is not expected.

Also, the bill provides that if a judge intends to award attorney fees in excess of those authorized by
law, the judge must make findings of fact justifying the order. Courts are already allowing for fees in
excess of statutory caps in certain circumstances. To the extent that judges are currently ordering
fees in excess of the statutory maximum in cases that would not qualify as extraordinary, this bill
may result in a limitation on excessive fees.

¥ Section 27.704(2), F.S. authorizes the CCRC to contact with private counsel or with public defenders to provide representation to

death sentenced inmates.
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B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:
None.

2. Expenditures:
None.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

Court-appointed capital collateral counsel should receive certain fees more quickly than under current
law, in that the bill provides for payment after the final hearing on the original motion for postconviction
relief, rather than upon the issuance of the court’s order on the motion. Further, costs incurred by an
attorney who has taken a capital collateral case on a pro bono basis may be paid by the Chief Financial
Officer, upon approval of the court. :

D. FISCAL COMMENTS:
See above.

lll. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

Not applicable because this bill does not appear to: require the counties or cities to spend funds or
take an action requiring the expenditure of funds; reduce the authority that cities or counties have to
raise revenues in the aggregate; or reduce the percentage of a state tax shared with cities or
counties.

2. Other:
None.

B. RULE-MAKING AUTHORITY:
None.

C. DRAFTING ISSUES OR OTHER COMMENTS:
None.

IV. AMENDMENTS/COMMITTEE SUBSTITUTE & COMBINED BILL CHANGES
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HB 325 2006

1 A bill to be entitled

2 An act relating to the Commission on Capital Cases;

3 amending s. 27.7001, F.S.; providing legislative £findings;

4 amending s. 27.709, F.S.; authorizing the Commission on

5 Capital Cases to sponsor continuing legal education

6 programs devoted specifically to capital cases; amending

7 s. 27.710, F.S.; specifying criteria that a private

8 attorney must satisfy in order to be eligible to be

9 appointed as counsel in a postconviction capital

10 collateral proceeding; providing that a judge may appoint
11 an attorney who does not meet the appointment criteria if
12 exceptional circumstances exist; providing that an

13 attorney may be removed from the capital collateral
14 registry if the attorney does not meet the criteria;
15 directing the executive director of the commission to
16 remove an attorney from the registry if the attorney fails
17 to timely file an executed contract; requiring a private
18 attorney appointed by a court to represent a capital
19 defendant to submit a report each guarter to the
20 commission; requiring that the executive director remove
21 an attorney from the registry if the attorney does not
22 submit the report within a specified time; requiring that
23 an attorney make reasonable efforts to assist the person
24 under a sentence of death in finding an attorney under
25 certain circumstances; amending s. 27.711, F.S.; requiring
26 that costs incurred during pro bono representation of a
27 capital defendant be paid to the attorney; providing that
28 an attorney who is listed on the registry and representing

Page 1 of 13

CODING: Words stricken are deletions; words underlined are additions.
hb0325-00



F L ORIDA H O U S E O F R EPRESENTATIVE S

HB 325 2006
29 at least one capital defendant is entitled to tuition and
30 expenses for continuing legal education courses; providing
31 that an attorney may represent no more than 10 inmates in
32 capital postconviction cases at any one time; requiring
33 that, if a trial court judge intends to award attorney's
34 fees in excess of those set by law, the judge must include
35 written findings of fact specifically stating the
36 extraordinary nature of the expenditures of the time,
37 energy, and talents of the attorney in the case which are
38 not ordinarily expended in other capital collateral cases;
39 providing an effective date.

40
41| Be It Enacted by the Legislature of the State of Florida:
42
43 Section 1. Section 27.7001, Florida Statutes, is amended
44| to read:

45 27.7001 Legislative intent and findings.--It is the intent
46| of the Legislature to create part IV of this chapter, consisting
47 of ss. 27.7001-27.711, inclusive, to provide for the collateral
48| representation of any person convicted and sentenced to death in
49| this state, so that collateral legal proceedings to challenge

50| any Florida capital conviction and sentence may be commenced in
51| a timely manner and so as to assure the people of this state

52| that the judgments of its courts may be regarded with the

53| finality to which they are entitled in the interests of justice.
54| It is the further intent of the Legislature that collateral

55| representation shall not include representation during retrials,

56| resentencings, proceedings commenced under chapter 940, or civil
Page 2 of 13
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57| 1litigation. The Legislature further finds that not all capital

58| collateral cases are extraordinary and unusual.

59 Section 2. Paragraph (d) is added to subsection (2) of
60 section 27.709, Florida Statutes, to read:

61 27.709 Commission on Capital Cases.--
62 (2)
63 (d) The commission may sponsor programs of continuing

64| legal education which are devoted specifically to capital cases

65| and shall undertake any project recommended or approved by the

66 commission members.

67 Section 3. Section 27.710, Florida Statutes, 1s amended to
68| read:
69 27.710 Registry of attorneys applying to represent persons

70| in postconviction capital collateral proceedings; certification
71| of minimum requirements; appointment by trial court.--

72 (1) The executive director of the Commission on Capital
73| Cases shall compile‘and maintain a statewide registry of

74| attorneys in private practice who have certified that they meet
75| the minimum requirements of s. 27.704(2) ands who are available
76| for appointment by the court under this section to represent

77| persons convicted and sentenced to death in this state in

78| postconviction collateral proceedings—and—who—haveattended

79
80
81
82
83
84
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85| regquirement—The failureto comply with this requirement may be
86| ecause for -removal—from the list until the regquirement—is

87| #£utfilled. To ensure that sufficient attorneys are available for
88| appointment by the court, when the number of attorneys on the
89| registry falls below 50, the executive director shall notify the
90| chief judge of each circuit by letter and request the chief
91| Judge to promptly submit the names of at least three private
92| attorneys who regularly practice criminal law in that circuit
93| and who appear to meet the minimum requirements to represent
94 persohs in postconviction capital collateral proceedings. The
95| executive director shall send an application to each attorney
96| identified by the chief judge so that the attorney may register
97| for appointment as counsel in postconviction capital collateral
98| proceedings. As necessary, the executive director may also
99| advertise in legal publications and other appropriate media for
100| qualified attorneys interested in registering for appointment as
101] counsel in postconviction capital collateral proceedings. Not
102 later than September 1 of each year, and as necessary
103| thereafter, the executive director shall provide to the Chief
104| Justice of the Supreme Court, the chief judge and state attorney
105 in each judicial circuit, and the Attorney General a current
106 copy of its registry of attorneys who are available for
107| appointment as counsel in postconviction capital collateral
108| proceedings. The registry must be indexed by judicial circuit
109] and must contain the requisite information submitted by the
110| applicants in accordance with this section.

111 (2)(a) To be eligible for court appointment as counsel in

112| postconviction capital collateral proceedings, an attorney must
Page 4 of 13
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113| certify on an application provided by the executive director
114| that he or she:

115 1. Is an active practitioner who has at least 5 years'

116| experience in the practice of criminal law, is familiar with the

117| production of evidence and the use of expert witnesses,

118 including psychiatric and forensic evidence, and has

119 demonstrated the proficiency necessary for representation in

120| capital cases, including the investigation and presentation of

121| mitigation evidence;

122 2. Has attended a minimum of 12 hours of continuing legal

123| education programs within the previous'z vears which were

124| devoted to the defense of capital cases and offered by The

125! Florida Bar or another recognized provider of continuing legal

126 education courses; and

127 3.a. Has tried at least nine state or federal jury trials

128| to completion, two of which must have been capital cases and:

129 (I) Three of which must have been murder trials;

130 (II) One of which must have been a murder trial and five

131| of which must have been other felony trials; or

132 (IITI) One of which must have included a postconviction

133| evidentiary hearing and five of which must have been other

134 felony trials; or

135 b. Has appealed one capital conviction and appealed:

136 (I) At least three felony convictions, one of which must

137 have been a murder; or

138 (II) At least three felony convictiong and participated in

139| one capital postconviction evidentiary hearing.

140 (b) If the trial court finds that exceptional
Page 50f 13
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141 circumstances exist requiring appointment of an attorney who

142 does not meet the criteria set forth in paragraph (a), the trial

143| court shall enter a written order specifying the exceptional

144| circumstances requiring appointment of the attorney and explicit

145| findings that the attorney chosen will provide competent

146| representation in accordance with the intent of this section.

147 (¢) A failure to comply with any criterion set forth in

148| paragraph (a) may be cause to remove the attorney from the

149| registry until the criterion is satisfied.

150 (d) Satisfaction of the criterion may be proven by

151 submitting a written certification to the commission. The.

152 certification is complete upon submission of the application by
153| electronic mail without a signature satisfies the minimum

154| reguirementsfor -private counsel set forth in 5. 27.704(2).

155 (3) An attorney whe—applies—for registration-and ceurt
156| appointment—as—counsel—in posteonvietion capital eollateral

157 proceedings—mustecertify that he or she is councel of record—in
158| not—more—than four-such proceedings—and—if appointed to

159 represent a person in postconviction capital collateral

160| proceedingsy shall continue the sueh representation under the
161| terms and conditions set forth in s. 27.711 until the sentence
162] 1is reversed, reduced, or carried out or unless permitted to

163| withdraw from representation by the trial court. The court may
164| not permit an attorney to withdraw from representation without a
165| finding of sufficient good cause. The court may impose

166 appropriate sanctions if it finds that an attorney has shown bad

167| faith with respect to continuing to represent a defendant in a

168| postconviction capital collateral proceeding. This section does
Page 6 of 13
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169| not preclude the court from reassigning a case to a capital

170| collateral regional counsel following discontinuation of

171| representation if a conflict of interest no longer exists with
172 respect to the case.

173 (4) (a) Each private attorney who is appointed by the court
174 to represent a capital defendant must enter into a contract with
175 the Chief Financial Officer. If the appointed attorney fails to
176| execute the contract within 30 days after the date the contract
177{ 1is mailed to the attorney, the executive director of the

178| Commission on Capital Cases shall notify the trial court and

179} shall remove the attorney from the registry ligt. The Chief

180| Financial Officer shall develop the form of the contract,

181 function as contract manager, and enforce performance of the

182 terms and conditions of the contract. By signing such contract,
183 the attorney certifies that he or she intends to continue the
184| representation under the terms and conditions set forth in the
185 contract until the sentence is reversed, reduced, or carried out
186| or until released by order of the trial court.

187 (b) Each private attorney appointed by a court to

188 represent a capital defendant shall submit a report each quarter

189| to the commission in the format designated by the commission. If

190 the attorney does not submit the report within 30 days after the

191 end of the gquarter, the executive director shall remove the

192 attorney from the registry.

193 (5) (a) Upon the motion of the capital collateral regional
194} counsel to withdraw under pursuant—te s. 924.056(1) (a); or
195 (b) Upon notification by the state attorney or the

196 Attorney General that:
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197 1. Thirty days have elapsed since appointment of the

198 capital collateral regional counsel and no entry of appearance
199| has been filed under pursuant+te s. 924.056; or

200 2. A person under sentence of death who was previously
201| represented by private counsel is currently unrepresented in a
202| postconviction capital collateral proceeding,

203
204| the executive director shall immediately notify the trial court
205 that imposed the sentence of death that the court must

206| immediately appoint an attorney, selected from the current

207| registry, to represent the suweh person in collateral actions
208| challenging the legality of the judgment and sentence in the
209| appropriate state and federal courts. If the attorney appointed

210| to represent a person under a sentence of death does not wish to

211 continue representing the person in federal proceedings, the

212 attorney must make reasonable efforts to assist the person in

213 finding an attorney who meets the federal criteria to represent

214| the person in any federal proceedings. The court shall have the

215| authority to strike a notice of appearance filed by a Capital
216 Collateral Regional Counsel, if the court finds the notice was
217 not filed in good faith and may so notify the executive director
218, that the client is no longer represented by the Office of

219| Capital Collateral Regional Counsel. In making an assignment,
220| the court shall give priority to attorneys whose experience and
221| abilities in criminal law, especially in capital proceedings,
222| are known by the court to be commensurate with the

223| responsibility of representing a person sentenced to death. The

224 trial court must issue an order of appointment which contains
Page 8 of 13
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225| specific findings that the appointed counsel meets the statutory
226| requirements and has the high ethical standards necessary to

227| represent a person sentenced to death.

228 (6) More than one attorney may not be appointed and

229|  compensated at any one time under s. 27.711 to represent a

230| person in postconviction capital collateral proceedings.

231| However, an attorney appointed under this section may designate
232| another attorney to assist him or her if the designated attorney
233| meets the qualifications of this section.

234 Section 4. Subsections (3), (4), (7), and (9) of section
235 27.711, Florida Statutes, are amended, and subsection (15) is
236| added to that section, to read:

237 27.711 Terms and conditions of appointment of attorneys as
238| counsel in postconviction capital collateral proceedings.--

239 (3) An attorney appointed to represent a capital defendant
240| 1is entitled to payment of the fees set forth in this section
241 only upon full performance by the attorney of the duties

242| specified in this section and approval of payment by the trial
243| court, and the submission of a payment request by the attorney,
244| subject to the availability of sufficient funding specifically
245| appropriated for this purpose. An attorney may not be

246| compensated under this section for work performed by the

247| attorney before July 1, 2003, while employed by the northern
248| regional office of the capital collateral counsel. The Chief
249| Financial Officer shall notify the executive director and the
250| court if it appears that sufficient funding has not been

251| specifically appropriated for this purpose to pay any fees which

252 may be incurred. The attorney shall maintain appropriate
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253| documentation, including a current and detailed hourly

254| accounting of time spent representing the capital defendant. The
255| fee and payment schedule in this section is the exclusive means
256 of compensating a court-appointed attorney who represents a

257| capital defendant. When appropriate, a court-appointed attorney
258 must seek further compensation from the Federal Government, as
259| provided in 18 U.S.C. s. 3006A or other federal law, in habeas

260 corpus litigation in the federal courts. An attorney who incurs

261| costs for representing capital defendants on a pro bono basis

262| shall be paid from registry funds by the Chief Financial

263| Officer. These payments must be approved by the trial court

264| before payment.

265 (4) Upon approval by the trial court, an attorney

266| appointed to represent a capital defendant under s. 27.710 is
267| entitled to payment of the following fees by the Chief Financial
268| Officer:

269 (a) Regardless of the stage of postconviction capital

270 collateral proceedings, the attorney is entitled to $100 per

271| hour, up to a maximum of $2,500, after accepting appointment and
272 filing a notice of appearance.

273 (b) The attorney is entitled to $100 per hour, up to a

274| maximum of $20,000, after timely filing in the trial court the
275| capital defendant's complete original motion for postconviction
276| relief under the Florida Rules of Criminal Procedure. The motion
277| must raise all issues to be addressed by the trial court.

278| However, an attorney is entitled to fees under this paragraph if
279| the court schedules a hearing on a matter that makes the filing

280| of the original motion for postconviction relief unnecessary or
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CODING: Words stricken are deletions; words underlined are additions.
hb0325-00



F LORIDA H O U S E O F REPRESENTATIVE S

HB 325 ' 2006

281| 1if the court otherwise disposes of the case.
282 (¢) The attorney is entitled to $100 per hour, up to a
283 maximum of $20,000, after the final hearing on txial eourt

284| issues—a—final order -granting or denying the capital defendant's

285| motion for postconviction relief.

286 (d) The attorney is entitled to $100 per hour, up to a
287| maximum of $20,000, after timely filing in the Supreme Court the
288| capital defendant's brief or briefs that address the trial
289| court's final order granting or denying the capital defendant's
290} motion for postconviction relief and the state petition for writ
291 of habeas corpus.
292 (e) The attorney is entitled to $100 per hour, up to a
293| maximum of $10,000, after the trial court issues an order,
294| following pursuart—te a remand from the Supreme Court, which
295| directs the trial court to hold further proceedings on the
296| capital defendant's motion for postconviction relief.
297 (f) The attorney is entitled to $100 per hour, up to a
298| maximum of $4,000, after the appeal of the trial court's denial
299| of the capital defendant's motion for postconviction relief and
300| the capital defendant's state petition for writ of habeas corpus
301| become final in the Supreme Court.
302 (g) At the conclusion of the capital defendant's
303| postconviction capital collateral proceedings in state court,
304| the attorney is entitled to $100 per hour, up to a maximum of
305 $2,500, for the'preparation of the initial federal pleading
306| after filing a petition for writ of certiorari in theSupreme
307 Court—of the United States.
308 (h) If, at any time, a death warrant is issued, the
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309| attorney is entitled to $100 per hour, up to a maximum of

310| &5,000. This payment shall be full compensation for attorney's
311| fees and costs for representing the capital defendant throughout
312| the proceedings before the state courts of Florida.

313
314 The hours billed by a contracting attorney under this subsection
315| may include time devoted to representation of the defendant by
316| another attorney who is qualified under s. 27.710 and who has
317 been designated by the contracting attorney to assist him or

318 her.

319 (7) Each registry An attorney who is representing at least

320| one capital defendant aetively representing acapital—defendant

321| 1is entitled to a maximum of $500 per fiscal year for tuition and

322| expenses for continuing legal education that pertains to the

323 representation of capital defendants, regardless of the total

324| number of capital defendants the attorney is representing. Upon

325| approval by the trial court, the attorney is entitled to payment
326| by the Chief Financial Officer for expenses for such tuition and
327 continuing legal education.

328 (9) An attorney may not represent more than 10 inmates

329| #£ivedeferndants in capital postconviction litigation at any one

330 time. The 10-inmate-representation limit includes capital

331| postconviction cases proceeding under contract with the capital

332 collateral regional counsel, inmates represented pro bono, and

333 inmates privately retaining the attorney. An attorney may not be

334 appointed to additional capital postconviction cases until the

335 attorney's representation total falls below the 10-case limit.

336 (15) If a trial court judge intends to award attorney fees
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in excess of those outlined in this section, the judge must

include written findings of fact that specifically state the

extraordinary nature of the expenditures of the time, energy,

and talents of the attorney in the case which are not ordinarily

expended in other capital collateral cases.

Section 5. This act shall take effect July 1, 2006.
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HOUSE AMENDMENT FOR COUNCIL/COMMITTEE PURPOSES

Amendment No. 1 (for drafter’s use only)
Bill No. HB 325

COUNCIL/COMMITTEE ACTION

ADOPTED __ (Y/N)

ADOPTED AS AMENDED _ (Y/N)

ADOPTED W/O OBJECTION _ (Y/N)

FAILED TO ADOPT _ (Y/N)

WITHDRAWN . (Y/N)

OTHER -

Council/Committee hearing bill: Criminal Justice Committee

Representative(s) Gelber offered the following:

Amendment (with title amendment)

Remove everything after the enacting clause and insert:

Section 1. Section 27.7001, Florida Statutes, is amended
to read:

27.7001 Legislative intent and findings.--It 1is the
intent of the Legislature to create part IV of this chapter,
consisting of ss. 27.7001-27.711, inclusive, to provide for the
collateral representation of any person convicted and sentenced
to death in this state, so that collateral legal proceedings to
challenge any Florida capital conviction and sentence may be
commenced in a timely manner and so as to assure the people of
this state that the judgments of its courts may be regarded with
the finality to which they are entitled in the interests of
justice. It is the further intent of the Legislature that
collateral representation shall not include representation
during retrials, resentencings, proceedings commenced under

chapter 940, or civil litigation. The Legislature further finds

that not all capital collateral cases are extraordinary or

unusual.
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Section 2. Paragraph (d) is added to subsection (2) of
section 27.709, Florida Statutes, toc read:
27.709 Commission on Capital Cases.--
(2)

(d) The commission may sponsor programs of continuing

legal education which are devoted specifically to capital cases

and shall undertake any project recommended or approved by the

commission members.

Section 3. Section 27.710, Florida Statutes, is amended to
read:

27.710 Registry of attorneys applying to represent
persons in postconviction capital collateral proceedings;
certification of minimum requirements; appointment by trial
court.--

(1) The executive director of the Commission on Capital
Cases shall compile and maintain a statewide registry of
attorneys in private practice who have certified that they meet

the mirmimum requirements of this section and s+——=27+84+2)+ who

are available for appointment by the court under this section to

represent persons convicted and sentenced to death in this state

in postconviction collateral proceedings;—and—whohave—attended
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£ulfilled. To ensure that sufficient attorneys are available for

appointment by the court, when the number of attorneys on the
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registry falls below 50, the executive director shall notify the
chief judge of each circuit by letter and request the chief
judge to promptly submit the names of at least three private
attorneys who regularly practice criminal law in that circuit
and who appear to meet the minimum requirements to represent
persons in postconviction capital collateral proceedings. The
executive director shall send an application to each attorney
identified by the chief judge so that the attorney may register
for appointment as counsel in postconviction capital collateral
proceedings. As necessary, the executive director may also
advertise in legal publications and other appropriate media for
qualified attorneys interested in registering for appointment as
counsel in postconviction capital collateral proceedings. Not
later than September 1 of each year, and as necessary
thereafter, the executive director shall provide to the Chief
Justice of the Supreme Court, the chief judge and state attorney
in each judicial circuit, and the Attorney General a current
copy of its registry of attorneys who are available for
appointment as counsel in postconviction capital collateral
proceedings. The registry must be indexed by judicial circuit
and must contain the requisite information submitted by the
applicants in accordance with this section.

(2) (a) To be eligible for court appointment as counsel in
postconviction capital collateral proceedings, an attorney must
certify on an application provided by the executive director

that he or she is a member in good standing of The Florida Bar

and:

1. Is an active practitioner who has at least 5 years'

experience in the practice of criminal law, is familiar with the

production of evidence and the use of expert witnesses,

including psychiatric and forensic evidence, and has
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demonstrated the proficiency necessary for representation in

capital cases, including the investigation and presentation of

mitigation evidence;

2. Has attended a minimum of 12 hours of continuing legal

education programs within the previous 2 years which were

devoted to the defense of capital cases and offered by The

Florida Bar ox another recognized provider of continuing legal

education courses; and

3.a. Has tried at least nine state or federal jury trials

to completion, two of which must have been capital cases and:

(I) Three of which must have been murder trials;

(II) ©One of which must have been a murder trial and five

of which must have been other felony trials; or

(ITI) One of which must have included a postconviction

evidentiary hearing and five of which must have been other

felony trials; or

b. Has appealed one capital conviction and appealed:

(I) At least three felony convictions, one of which must

have been a murder;

(IT) At least three felony convictions and participated

in one capital postconviction evidentiary hearing; or

(III) At least six felony convictions, two of which must

have been murders.

(b) If the trial court finds that exceptional

circumstances exist requiring appecintment of an attorney who

does not meet the criteria set forth in paragraph (a), the trial

court shall enter a written order specifying the exceptional

circumstances requiring appointment of the attorney and explicit

findings that the attorney chosen will provide competent

representation in accordance with the intent of this section.
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(¢) A failure to comply with any criterion set forth in

paragraph (a) may be cause to remove the attorney from the

registry until the criterion is satisfied.

(d) Satisfaction of the criterion may be proven by

submitting a written certification to the commission. The

certification is complete upon submission of the application by

electronic mail without a signature satisfies—the-minimum
reguirements—for—private—counset—set—forth—ins+—2++541{(Zr.

rot—more—than—foursuchproceedings—and;—3if appointed to

represent a person in postconviction capital collateral

proceedingsy shall continue the sweh—representation under the
terms and conditions set forth in s. 27.711 until the sentence
is reversed, reduced, or carried out or unless permitted to
withdraw from representation by the trial court. The court may
not permit an attorney to withdraw from representation without a
finding of sufficient good cause. The court may impose
appropriate sanctions if it finds that an attorney has shown bad
faith with respect to continuing to represent a defendant in a
postconviction capital collateral proceeding. This section does
not preclude the court from reassigning a case to a capital
collateral regional counsel folloWing discontinuation of
representation if a conflict of interest no longer exists with
respect to the case.

(4) (a) Each private attorney who is appointed by the
court to represent a capital defendant must enter into a
contract with the Chief Financial Officer. If the appointed
attorney fails to execute the contract within 30 days after the

date the contract is mailed to the attorney, the executive
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director of the Commission on Capital Cases shall notify the

trial court and shall remove the attorney from the registry

list. The Chief Financial Officer shall develop the form of the
contract, function as contract manager, and enforce performance
of the terms and conditions of the contract. By signing such
contract, the attorney certifies that he or she intends to
continue the representation under the terms and conditions set
forth in the contract until the sentence is reversed, reduced,
or carried out or until released by order of the trial court.

(b) Each private attorney appointed by a court to

represent a capital defendant shall submit a report each guarter

to the commission in the format designated by the commission. If

the attorney does not submit the report within 30 days after the

end of the guarter, the executive director shall remove the

attorney from the registry and the court may impose a fine or

remove the attorney from the case.

(5) (a) Upon the motion of the capital collateral regional
counsel to withdraw pursuant to s. 924.056(1) (a); or

(b) Upon notification by the state attorney or the
Attorney General that:

1. Thirty days have elapsed since appointment of the
capital collateral regional counsel and no entry of appearance
has been filed under pursuwamt—te s. 924.056; or

2. A person under sentence of death who was previously
represented by private counsel is currently unrepresented in a

postconviction capital collateral proceeding,

the executive director shall immediately notify the trial court
that imposed the sentence of death that the court must
immediately appoint an attorney, selected from the current

registry, to represent the sweh person in collateral actions
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challenging the legality of the judgment and sentence in the

appropriate state and federal courts. If the attorney appointed

to represent a person under a sentence of death does not wish to

continue representing the person in federal proceedings, the

attorney must make reasonable efforts to assist the person in

finding an attorney who meets the federal criteria to represent

the person in any federal proceedings. The court shall have the

authority to strike a notice of appearance filed by a Capital
Collateral Regional Counsel, i1f the court finds the notice was
not filed in good faith and may so notify the executive director
that the client is no longer represented by the Office of
Capital Collateral Regional Counsel. In making an assignment,
the court shall give priority to attorneys whose experience and
abilities in criminal law, especially in capital proceedings,
are known by the court to be commensurate with the .
responsibility of representing a person sentenced to death. The
trial court must issue an order of appointment which contains
specific findings that the appointed counsel meets the statutory
requirements and has the high ethical standards necessary to
represent a person sentenced to death.

(6) More than one attorney may not be appointed and
compensated at any one time under s. 27.711 to represent a
person in postconviction capital collateral proceedings.
However, an attorney appointed under this section may designate
another attorney to assist him or her if the designated attorney
meets the qualifications of this section.

Section 4. Subsections (3), (4), (7), and (9) of section
27.711, Florida Statutes, are amended, and subsection (15) is
added to that section, to read:

27.711 Terms and conditions of appointment of attorneys

as counsel in postconviction capital collateral proceedings.--
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(3) An attorney appointed to represent a capital
defendant is entitled to payment of the fees set forth in this
section only upon full performance by the attorney of the duties
specified in this section and approval of payment by the trial
court, and the submission of a payment request by the attorney,
subject to the availability of sufficient funding specifically
appropriated for this purpose. An attorney may not be
compensated under this section for work performed by the
attorney before July 1, 2003, while employed by the northern
regional office of the capital collateral counsel. The Chief
Financial Officer shall notify the executive director and the
court if it appears that sufficient funding has not been
specifically appropriated for this purpose to pay any fees which
may be incurred. The attorney shall maintain appropriate
documentation, including a current and detailed hourly
accounting of time spent representing the capital defendant. The
fee and payment schedule in this section is the exclusive means
of compensating a court-appointed attorney who represents a
capital defendant. When appropriate, a court-appointed attorney
must seek further compensation from the Federal Government, as
provided in 18 U.S.C. s. 3006A or other federal law, in habeas

corpus litigation in the federal courts. An attorney appointed

under s. 27.710, or appointed by the court to replace a capital

collateral regional counsel staff attorney or capital collateral

regional counsel contract attorney, who incurs costs for

representing capital defendants on a pro bono basis shall be

paid from registry funds by the Chief Financial Officer. These

payments must be approved by the trial court before payment.

(4) Upon approval by the trial court, an attorney

appointed to represent a capital defendant under s. 27.710 is

Page 8 of 12
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HOUSE AMENDMENT FOR COUNCIL/COMMITTEE PURPOSES
Amendment No. 1 (for drafter’s use only)
entitled to payment of the following fees by the Chief Financial
Officer:

(a) Regardless of the stage of postconviction capital
collateral proceedings, the attorney is entitled to $100 per
hour, up to a maximum of $2,500, after accepting appointment and
filing a notice of appearance.

(b) The attorney is entitled to $100 per hour, up to a
maximum of $20,000, after timely filing in the trial court the
capital defendant's complete original motion for postconviction
relief under the Florida Rules of Criminal Procedure. The motion
must raise all issues to be addressed by the trial court.
However, an attorney is entitled to fees under this paragraph if
the court schedules a hearing on a matter that makes the filing
of the original motion for postconviction relief unnecessary or
if the court otherwise disposes of the case.

(c) The attorney is entitled to $100 per hour, up to a
maximum of $20,000, after the final hearing on £rial—court
issyes—a—finalorder—granting erdenying the capital defendant's

motion for postconviction relief.

(d) The attorney is entitled to $100 per hour, up to a
maximum of $20,000, after timely filing in the Supreme Court the
capital defendant's brief or briefs that address the trial
court's final order granting or denying the capital defendant's
motion for postconviction relief and the state petition for writ
of habeas corpus.

(e) The attorney is entitled to $100 per hour, up to a
maximum of $10,000, after the trial court issues an order,
following pursuwant—te a remand from the Supreme Court, which
directs the trial court to hold further proceedings on the

capital defendant's motion for postconviction relief.
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HOUSE AMENDMENT FOR COUNCIL/COMMITTEE PURPOSES
Amendment No. 1 (for drafter’s use only)

(f) The attorney is entitled to $100 per hour, up to a
maximum of $4,000, after the appeal of the trial court's denial
of the capital defendant's motion for postconviction relief and
the capital defendant's state petition for writ of habeas corpus
become final in the Supreme Court.

(g) At the conclusion of the capital defendant's
postconviction capital collateral proceedings in state court,
the attorney is entitled to $100 per hour, up to a maximum of

$2,500, for the preparation of the initial federal pleading

£ mwn £330 2 et o e o [P =i S U I £ ot o e a3 RN B Y [@ TR ey
J N S we g [§ H S S Ny lg [=} FCLJ-LJ.U I LD L) S g UL L7 i S URR L W N i o I S L1 LS i e Uub}.LCJ.LlVC
(h) If, at any time, a death warrant is issued, the

attorney is entitled to $100 per hour, up to a maximum of
$5,000. This payment shall be full compensation for attorney's
fees and costs for representing the capital defendant throughout

the proceedings before the state courts of Florida.

The hours billed by a contracting attorney under this
subsection may include time devoted to representation of the
defendant by another attorney who is qualified under s. 27.710
and who has been designated by the contracting attorney to
assist him or her.

(7) Each registry Am attorney who 1s representing at

least one capital defendant setively-representinga capitat
gefendant 1s entitled to a maximum of $500 per fiscal year for

tuition and expenses for continuing legal education that

pertains to the representation of capital defendants, regardless

of the total number of capital defendants the attorney is

representing. Upon approval by the trial court, the attorney is

entitled to payment by the Chief Financial Officer for expenses

for such tuition and continuing legal education.
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HOUSE AMENDMENT FOR COUNCIL/COMMITTEE PURPOSES
Amendment No. 1 (for drafter’s use only)
(9) An attorney may not represent more than 7 inmates
fivedefendants in capital postconviction litigation at any one

time. The 7-inmate-representation limit includes capital

postconviction cases proceeding under contract with the capital

collateral regional counsel, inmates represented pro bono, and

inmates privately retaining the attorney. An attorney may not be

appointed to additional capital postconviction cases until the

attorney's representation total falls below the 7-case limit.

(15) If a trial court judge intends to award attorney

fees in excess of those outlined in this section, the judge must

include written findings of fact that specifically state the

extraordinary nature of the expenditures of the time, energy,

and talents of the attorney in the case which are not ordinarily

expended in other capital collateral cases.

Section 5. This act shall take effect July 1, 2006.

Remove the entire title and insert:
A bill to be entitled
An act relating to the Commission on Capital Cases; amending s.
27.7001, F.S.; providing legislative findings; amending s.
27.709, F.S.; authorizing the Commission on Capital Cases to
sponsor continuing legal education programs devoted specifically
to capital cases; amending s. 27.710, F.S.; specifying criteria
that a private attorney must satisfy in order to be eligible to
be appointed as counsel in a postconviction capital collateral
proceeding; providing that a judge may appoint an attorney who
does not meet the appointment criteria if exceptional
circumstances exist; providing that an attorney may be removed

from the capital collateral registry if the attorney does not
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HOUSE AMENDMENT FOR COUNCIL/COMMITTEE PURPOSES
Amendment No. 1 (for drafter’s use only)
meet the criteria; directing the executive director of the
commission to remove an attorney from the registry if the
attorney fails to timely file an executed contract; requiring a
private attorney appointed by a court to represent a capital
defendant to submit a report each quarter to the commission;
requiring that the executive director remove an attorney from
the registry if the attorney does not submit the report within a
specified time; requiring that an attorney make reasonable
efforts to assist the person under a sentence of death in
finding an attorney under certain circumstances; amending s.
27.711, F.S.; requiring that costs incurred during pro bono
representation of a capital defendant be paid to the attorney;
providing that an attorney who is listed on the regisﬁry and
representing at least one capital defendant is entitled to
tuition and expenses for continuing legal education courses;
providing that an attorney may represent no more than 7 inmates
in capital postconviction cases at any one time; requiring that,
if a trial court judge intends to award attorney's fees in
excess of those set by law, the judge must include written
findings of fact specifically stating the extraordinary nature
of the expenditures of the time, energy, and talents of the
attorney in the case which are not ordinarily expended in other

capital collateral cases; providing an effective date.
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SUMMARY ANALYSIS

This bill modifies the definitions of robbery, robbery by sudden snatching, and carjacking, by adding that a
person commits the crime by “endeavoring” to commit the crime. Effectively, this bill provides that attempt to
commit such crimes is punishable the same as completion of the criminal offense.

The Criminal Justice Estimating Conference estimates that this legislation has a cumulative impact over the
next five years of 150 prison beds at a cost of $14.3 million.
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A

B.

FULL ANALYSIS

i. SUBSTANTIVE ANALYSIS
HOUSE PRINCIPLES ANALYSIS!
Promote personal responsibility- This bill increases criminal penalties for certain offenses.

EFFECT OF PROPOSED CHANGES:

Section 812.13, F.S., defines "robbery" as the taking of money or other property which may be the
subject of larceny from the person or custody of another, with intent to either permanently or
temporarily deprive the person or the owner of the money or other property, when in the course of the
taking there is the use of force, viclence, assault, or putting in fear. Armed robbery, where the offender
carried a firearm or other deadly weapon, is a life felony. Other armed robbery is a first degree felony
and unarmed robbery is a second degree felony.

Section 812.131, F.S., defines "robbery by sudden snatching” as the taking of money or other property
from the victim's person, with intent to permanently or temporarily deprive the victim or the owner of the
money or other property, when, in the course of the taking, the victim was or became aware of the
taking. The primary difference is that robbery by sudden snatching, as opposed to robbery, does not
require proof of force, violence, assault, or putting in fear. Armed robbery by sudden snatching, where
the offender carried a firearm or other deadly weapon, is a second degree felony. Otherwise, robbery
by sudden snatching is a third degree felony.

Section 812.133(1), F.S., defines “carjacking” as “the taking of a motor vehicle which may be the
subject of larceny from the person or custody of another, with intent to either permanently or
temporarily deprive the person or the owner of the motor vehicle, when in the course of the taking there
is the use of force, violence, assault, or putting in fear.”

Section 777.04(1), F.S., provides that a perscn who attempts to commit an offense prohibited by law
and in such attempt does any act toward the commission of such offense, but fails in the perpetration or
is intercepted or prevented in the execution thereof, commits the offense of criminal attempt. The
penalty for attempt is based on the penalty for the underlying offense attempted. An attempt to commit
a capital felony is punishable as a first degree felony, an attempt to commit a first degree felony is
punishable as a second degree felony, and so on. For purposes of the Criminal Punishment Code, an
attempt is scored at one level below the substantive offense in the Offense Severity Ranking Chart.

These offenses are sum'marézed in the following chart:

Robbery with a firearm | Life Felony Level 8§ 2nd degree felony,
10/20/ ife applies Level 8, 10/20/Life

Robbery with deadly Life Felony Level © 2nd degree felony,
weapon other than 48 months Level 8
firearm ‘
Robbery with weapon, | 1st degree felony, 30 Level 8 2nd degree felony,
not deadly, no firearm | years 34.5 months Level 7
Robbery with no 2nd degree felony, 18 | Level 6 3rd degree felony
weapon YEars Any nonstale Level &

STORAGE NAME: 0348, CRJU.doc PAGE: 2
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Sudden snalching with | 2nd degree felony, 15 | Level 7 3rd degree felony,
firearm years 10/20/Life applies Level 6, 10/20/Life
Sudden snatching with | 2nd degree felony, 15 | Level 7 3rd degree felony
deadly weapon noc years 21 months Level 8§
firearm
Sudden snatching, no | 2rd degree felony, 15 ievel 5 3rd degree felony
weapon years Any nonstate Level 4
Carjacking with firearm | Life felony Level © 2nd degree felony

10/20/Life applies Level 8, 10/20/Life
Carjacking with deadly | Life felony Level 9 2nd degree felony
weapon, ne firearm 48 months Level 8
Carjacking without 1st degree felony Level 7 2nd degree felony
firearm or deadly 21 months Level 7
weapon

By comparison, note that a person commits the crime of theft “if he or she knowingly obtains or uses, or
endeavors to obtain or use, the property of another with intent to” steal the property. Section
812.014(1), F.S.

Effect of Bill

This bill modifies the definitions of robbery, robbery by sudden snatching, and carjacking, by adding
that a person commits the crime by “endeavoring” to commit the crime. Effectively, this bill provides
that attempt to commit such crimes is punishable the same as completion of the criminal offense.

This bill alsc adds to the first degree felony of robbery where the offender carries a weapon, s.
812.13(2)(b), F.S., to include a threat tc use a weapon or firearm.

C. SECTION DIRECTORY:
Section 1 amends s. 812.13, F.S., to modify the definition of “robbery.”

Section 2 amends s. 812.131, F.8,, to modify the definition of “robbery by sudden snaiching.”
Section 3 amends 5. 812.133, F.S., to modify the definition of “carjacking.”
Section 4 reenacts paragraphs (e) through (i} of subsection (3) of s. 821.0022, F.S.

Section § provides an effective date of October 1, 20086.

Bi. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A, FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:
None.,

2. Expenditures:

STORAGE NAME: 10348.CRJU.doc PAGE: 3
DATE: 1212912008



The Criminal Justice Estimating Conference estimates the fiscal cost of this legisiation as:

Fiscal impact of HB 34%
Projected Funds Reguired

Projected | Additional Annual

Cumuiative | Annuat Fixed

Prison Prison Annual Capital TOTAL TOTAL
Fiscal Beds Beds Operating Gutlay Annual Cumuiative
Year Required Required | Cosis Costs Funds Funds
2006- 18 18 $171,6686 | $3,293,274 | 33,484,940 | $3,464,940
2007
2007- 83 85 978,640 | 32,045,900 | $3,024,540 | 38,485,480
2008
2008- 133 50 $2,134,836 | $1,669,440 | $3,804,276 | $10,293,756
2008
2008- 173 40 $3,087,846 | $1,481,420 | $4,579,266 | $14,873,022
2010
2010- 208 35 $3,833,063 | $1,133,392 | $5,0066,455 | $19,839,477
2011
Total 208 208 $10,306,051 | 39,633,426 | $19,939,477 | $19,939,477

Notes: it was assumed that the incarceration rates for the affected attempted offenses would

increase to the FY 04-05 levels for the same completed offenses and that the sentence length
distribution for these additional admissions to prison would be the same as for those currently
receiving a prison sentence.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:
None.

2. Expenditures:
None.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:
None.

D. FISCAL COMMENTS:
None.

. COMMENTS
A. CONSTITUTIONAL ISSUES:
1. Applicability of Municipality/County Mandates Provision:
Not applicable.

2. Gther:

None.

STORAGE NAME:
DATE:

h0348.CRJU.doo
12/28/2005

PAGE: 4



B, RULE-MAKING AUTHORITY:
None.

C. DRAFTINGISSUES OR OTHER COMMENTS:
None.

V. AMENDMENTS/COMMITTEE SUBSTITUTE & COMBINED BILL CHANGES

STORAGE NAME: h0348.CRJU.doe PAGE: 5
DATE: 12/28/2005



FLORIGIPD A H 0 U 8 E C F REPRESENTATIVE

HB 348 . 2008

1 A bill to be entitled

2 An act relating to theft of property; amending s. 812.13,
3 F.8.; redefining the term "robbery® to include the

4 unlawful endeavoring to take property; providing that if

5 an offender threatens to use a weapon or firearm during

& the course of a robbery, the offender commits a felony of
7 the first degree; providing penalties; amending ss.

8 812.131 and 812.133, F.S.; redefining the terms "robbery

9 by sudden snatching"” and "carijacking® to include the

10 unlawful endeavoring to take property; reenacting s.
11 821.0022(3) (e}, (£f), {(g), (h), and (i), F.S., relating to
i2 the offense severity ranking chart of the Criminal
13 Punishment Code, to incorporate the amendments to ss.
14 812.13, 812.131, and 812.133, F.8., in references thereto;
is providing an effective date.

1é

17| Be It Enacted by the Legislature of the State of Florida:

19 Section 1. Section 812.13, Florida Statutes, is amended to
207 read:

1 812.13 Robbery.--
22 (1} T"Robbery® means the taking of or endeavoring to take

23 money or other property that whieh may be the subject of larceny
24; from the person or custody of another, with intent to eithex
25 permanently or temporarily deprive the person or the owner of
26! the money or other property, when in the course of the taking or

71 endeavoring to take there is the use of force, violence,

281 assault, oy putting in fear.
Page 1 of 41
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HB 349 2006

{2) {a} If in the course of committing the robbery the
offender carried a firearm or other deadly weapon, then the
robbery is a felony of the first degree, punishable by
imprisonment for a term of years not exceeding l1ife imprisonment
or as provided in s. 775.082, s. 775.083, or s. 775.084.

(b} If in the course of committing the robbery the

cffender carried a weapon or threatened to use a weapon or

firearm, then the robbery is a felony of the first degree,

punishable as provided in s. 775.082, s. 775.083, or 8. 775.(084.
{(c}) If in the course of committing the robbery the

offender carried no firearm, deadly weapon, or other weapon or

did not threaten to use any weapon or firearm, then the rcobbery

is a felony of the second degree, punishable as provided in s.
775.082, 8. 775.083, or s. 775.084.

(3} (a) An act shall be deemed "in the course of committing
the robbery" if it occurs in an attempt to commit robbery or in
flight after the attempt or commission.

() An act shall be deemed "in the course of the taking or

endeavoring to take" if it occurs before either prier-teo,
contemporaneous with, or after subseguent—te the taking of or

endeavoring to take the property and if it and the act of taking

or endeavoring to take constitute a continucus series of acts ox

events.
Section 2. Section 812.131, Florida Statutes, is amended
to read:
812.131 Robbery by sudden snatching.--
(1) "Rcbbery by sudden snatching® means the taking of ox
endeavering to take money or other property from the victimis
Page 2 of 41
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HB 348 2006

person, with intent to permanently or temporarily deprive the
victim or the owner of the money or other property, when, in the

course of the taking or endeavoring to take, the victim was or

became aware of the taking or endeavoring to take. In order to

satisfy this definition, it is not necessary to show that:

{a}) The offender used any amount of force beyond that
effort necessary to obtain possession of the money or cther
property; or

(b} There was any resistance offered by the victim to the
offender or that there was injury to the victim's person.

(2) (a) If, in the course of committing a robbery by sudden
snatching, the offender carried a firearm or other deadly
weapon, the robbery by sudden snatching is a felony of the
second degree, punishable as provided in s. 775.082, s. 775.083,
or 8. 775.084.

(b} If, in the course of committing a robbery by sudden
snatching, the offender carried no firearm or other deadly
weapon, the robbery by sudden snatching is a felony of the third
degree, punishable as provided in s. 775.082, s. 775.083, or =.
775.084.

(3) (&) An act shall be deemed *in the course of committing
& robbery by sudden snatching® if the act occurs in an attempt
to commit robbery bv sudden saatchihg or in fleeing after the

attempt or commission.

K

(b} 2n act shall be deemed "in the course of the taking or

endeavoring to take® if the act occurs before priexr—te,

contemporaneous with, or after subseguentte the taking of or

endeavoring to take the property and if it suebh-aet and the act

Page 3 of 41
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HB 348 2008

85 of taking or endeavoring to take constitute a continuocus series

B! of acts or events.

87 Section 3. BSection 812.133, Florida Statutes, is amended
BE&| to read:

83 812.133 Carjacking.--

S0 (1) "Carjacking” means the taking of or endeavoring to

91 ggggma motor vehicle that whiek may be the subject of larceny
92| from the person or custody of another, with intent to either

93| permanently or temporarily deprive the person or the owner of
94| the motor vehicle, when in the course of the taking or

95 endeavoring to take there is the use of force, violence,

86| assault, or putting in fear.

97 (2) (a) If in the course of committing the carjacking the
98| offender carried a firearm or other deadly weapon, then the

98| carjacking is a felony of the first degree, punishable by
100| imprisonment for a term of years not exceeding life imprisonment

101| or as provided in s. 775.082, s. 775.083, or s. 775.084.

162 (b) If in the course of committing the carjacking the

103 offender carried no firearm, deadly weapon, or other weapon,

104; then the carjacking is a felony of the first degree, punishable

105 as provided in . 775.082, 8. 775.083, or s. 775.084.

106 (3) (a) &An act shall be deemed *in the course of committing
107; the carjacking®" if it occurs in an attempt to commit carjacking

108, or in flight after the attempt or commission.

108 (b} BAn act shall be deemed "in the course of the taking or
110} endeavoring to take" if it occurs before either-pricr—to,

111} contemporanecus with, or after subseguent—£e the taking of or

112} endeavoring to take the property and if it and the act of taking

Page 4 of 41
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HB 348 2006

113! or endeavoring to take constitute a continuous series of ascts or

114{ events.

11s Section 4. For the purpose of incorporating the amendments
116] wmade by this act to sections 812.13, 812.131, and 812.133,

117} Florida Statutes, in references thereto, paragraphs (e} through
118 {1} of subsection (3} of section 921.0022, Florida Statutes, are
118! reenacted to read:

12¢ $21.0022 Criminal Punishment Code; cffense severity

121} ranking chart.--

122 (3) OFFENSE SEVERITY RANKING CHART
Florida Felony
123
Statute Degree Description
124
(e) LEVEL 5
125
316.027(1) (a) 3rd Accidents involving personal
injuries, failure to stop; leaving
scene.
1286
316.1935(4) (a) 2nd Aggravated fleeing or eluding.
127
322.341(8) 3rd Careless operation of motor vehicle
with suspended license, resulting in
death or serious bodily iniury.
128
327.30(5) 3rd Vessel accidents inveolving personal
injury; leaving scene.
128
381.0041 3rd Donate blood, plasma, or organs
Page 5 of 41
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HB 348 2006
(11) (&) knowing HIV positive.
130
440.10(1) {g) 2nd Failure to obtain workers’
compensation coverage.
131
440.105(5) 2nd Unlilawful solicitation for the
purpose of making workers®
compensation claims.
132
440.381 (2} z2nd Submission of false, misleading, or
incomplete information with the
purpose of avoiding or reducing
workers' compensation premiums.
133
€24.401(4) (b)2. 2nd Transacting insurance without a
certificate or authority; premium
collected $20,000 or more but less
than $100,000.
134
626.902(1) {c) 2nd Representing an unauthorized
insurer; repeat offender.
135
790.01(2) 3rd Carrying a concealed firearm.
13¢
780.162 znd Threat to throw or discharge
destructive device.
137
780.163 (1) Znd False report of deadly explosive or
weapon of mass destruction.
138

Page 6 of 41
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790.221 (1)

138
790.23

140
800.04 (8} (¢)

141
800.04(7) (¢}

142
806.111(1)

143
812.0145(2) (b)

144

145

146

147

B12

CCDING:

812.

81L2.

.015(8)

H C U § E

2nd

3rd

2nd

3rd

2nd

Z2nd

3xd

G F R EPRESENTATI

2008

Pogsession of short-barreled shotgun

or machine gun.

Felong in possession of firearms,
ammunition, or electronic weapons or

devices.

Lewd or lascivious conduct; offender

lesg than 18 years.

Lewd or lascivioug exhibition;

offender 18 years or older.

Pogsess, manufacture, or dispense
fire bomb with intent to damage any

structure or property.

Theft from person 65 years of age or
older; $10,000 or more but lessgs than
$50,000.

Retail theft; property stoclen is
valued at $300 or more and one or

more specified acts.

Stolen propexrty; dealing in or

trafficking in.

Robbery by sudden snatching.
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812.16(2) 3rd Owning, operating, or conducting a
chop shop.

148
817.034(4) {(a)2. 2nd Communications fraud, wvalue $20,000

to $50,000.

817.234(11) (b) 2nd Insurance fraud; property value
$20,000 or more but less than
$100,000.

150
817.2341(1), 3rd Filing false financial statements,

(2) {(a) &(3) (a) making false entries of material
fact or false statements regarding
property values relating to the
golvency of an insuring entity.

151
817.568(2) (b) 2nd Fraudulent use of personal

identification information; value of
benefit, services received, payment
avoided, or amount of injury or
fraud, 35,000 or more or use of
personal identification information

of 10 or more individuals.

B
i
o

817.625(2) (b) Second or subseguent fraudulent use
f scanning device or reenccder.

153
§25.1025(4) 3rd Lewd or lascivious exhibition in the

presence of an elderly person or
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158

153

160

1l

HB 349

827.071(4)

827.071(5)

839.13(2) {(b)

847.0137(2)&(3)

847.0138(2)&(3)

874.05(2)

2nd

3rd

2nd

3rd

3rd

3xrd

2nd

C F REPRESBSBENTATIV

disabled adult.

Pogsesg with intent to promote any
photographic material, motion
picture, etc., which includes sexual

conduct by a child.

Possess any photographic material,
motion picture, etc., which includes

gexual conduct by a child.

Falgifying records of an individual
in the care and custody of a state
agency involving great bodily harm

or death.

Resist officer with viclence to

person; resist arrest with violence.

Transmission of pornography by

electronic device or eguipment.

Transmission of material harmful to
minocrs to a minor by electronic

device or eguipment.

Encouraging or recruiting another to
jeoin a criminal street gang; second

or subsequent offense.
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893.13{1)Y{a) 1. 2nd Sell, manufacture, or deliver
cocaine (ox other s. 8%3.03(1) (a),
(1) (), (1) {8), (2)(a), (2} (b}, or

{(2) (¢)4. drugs).

893.13(1) (¢} 2. 2nd Sell, manufacture, or deliver
cannabis (or other s. 893.03(1) (¢},
(2 {adi., (2)({c)2., (2)(c)3.,
(2} {e)5., (2){c)6., (2)(c)7.,
(2) (c)8., (2)(e)9., (3), or (4)
drugs) within 1,000 feet of a child
care facility, schoocl, or state,
county, or municipal park or
publicly owned recreational facility
or community center.

e 883.13{(1)y(d)1. ist Sell, manufacture, or deliver
cocaine {(or other s. 893.03(1) {a},
(1) (b)), (1){(a), (2)(a), (2)(b), or
(2) (c)4. drugs) within 1,000 feet of

university.

893.13{(1) (e} 2. 2nd Sell, manufacture, or deliver
cannabis or other drug prchibited
under s. 893.03(1) {(c), (2} (ec}i.,
(2 (ci2., (2){c}3., (2){c)5.,
(2y{cie., (2} {(c)}7., (2){c)8.,

(2} {elo., (3), or {4) within 1,000
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166

167

168

169

170

172

c

9

HEB 348

893.1

)
T

893.12(4) (b)

316.123(2) (b)

499.0051(3}

489.0051(4)

499.0051(5)

775.0875(1

(421
o
S

) (£) 1.

H O U 8

ist

2nd

3rd

2nd

.
=
fo

Znd

3rd

o F R EPREZ ESENTATI!IV

2006

feet of property used for religious
gservices or a specified business

site.

Sell, manufacture, or deliver
cocaine {(or other s. 893.03(1) (a},
(1) (b}, () (d), or (2} (a), (2)(b),
or (2){¢)4. drugs) within 1,000 feet

of public housing facility.

Deliver to minor cannabils {(or other
s. 893.03(1){c), (2)(c)1l., (2)(c)2.,
(2) (e)3., (2)(c)5., (2)(c)6.,

2y (e)7., (2){c)8., (2)(c)o., (3),
or (4) drugs).

{f) LEVEL 6

Felony DUIL, 4th or subsegquent

conviction.
Forgsry of pedigree papers.

Purchase or recelpt of legend drug

from unauthorized person.

Sale of legend drug to unauthorized

person.
Taking firearm from law enforcement
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officer.
173
784.021 (1) (&) 3rd Aggravated assault; deadly weapon
without intent to kill.
174
784.021(1) (b) 3rd Aggravated assault; intent to commit
felony. ‘
175
784 .041 3rd Felony battery.
176
784.048(3) 3rd Aggravated stalking; credible
threat.
177
784.048(5) 3rd Aggravated stalking of person under
16,
178
784.07(2) (¢) 2nd Aggravated assault on law
enforcement cfficer.
178
784.074 (1) (b) 2nd Aggravated assault on sexually
vioclent predators facility staff.
180
784.08 (2} (b) 2nd Aggravated assault on a person €5
years of age or older.
181 ‘
784.081(2) 2nd Aggravated assault on specified
cfficial or employee.
182
784.082(2) 2nd Aggravated assault by detained
perscn on visitor or other detainee.
183

Page 12 of 41
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784.083(2) 2nd Aggravated assault on code
ingpector.

184
787.02(2) 3rd False imprisonment; restraining with

purpose other than those in s.
787.01.

185
790.115(2) (d) 2nd Discharging firearm or weapon on

school property.

1886
790.161(2) 2nd Make, possess, or throw destructive

device with intent to do bodily harm
or damage property.

187
790.164 (1) 2nd False report of deadly explosive,

weapon of mass destruction, or act
of arson or violence to sgtate
property.

188
790.19 2nd Shooting or throwing deadly missiles

into dwellings, vessels, or
vehicles.

189

et

794.011(8

R

{a) 3rd Sclicitation of minor to participate
in sexual activity by custodial
adult.

190

ol
W
fi=N
[
(93]
o
B
]

£2

Unlawful sexual activity with

gpecified minor.
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800.04 (5) (4} 3rd Lewd or lascivious molestation:

victim 12 years of age or older but
less than 16 years; cffender less
than 18 vears,

182
800.04 (8) (b) 2nd Lewd or lascivious conduct; offender

18 yvears of age or oclder.

183
806.031(2) 2nd Arson resulting in great bodily harm

to firefighter or any other person.

194
810.02(3) {¢) 2nd Burglary of occupied structure;

unarmed; no assault or battery.

i85 ‘

812.014(2) (b)1. 2nd Property stoien $20,000 or more, but
less than $100,000, grand theft in
2nd degree.

186
812.015(9; 2nd Retail theft; property stolen $300

or more; second or subsequent
conviction.

187
812.13(2) (¢} 2nd Robbery, no firearm or other weapon

(strong-arm robbery) .

198 ,

817.034({(4) (a)1. ist Communications fraud, value greater
than $50,000.

189
817.4821 (5} 2nd Possess cloning paraphernalia with

intent to create cloned cellular
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HB 348 2006
telephones.
200
825.102 (1) 3rd Abuzse of an elderly person or
disabled adult.
201
825.102(3) (¢} 3rd Neglect of an elderly person or
disabled adult.
202
825,1025 (3} 3rd Lewd or lascivious molestation of an
elderly person or disabled adult.
203
825.103(2) {(c) 3rd Exploiting an elderly person or
disabled adult and property is
valued at less than $20,000.
204
827.03(1) 3rd Abuse of a child.
205
827.03(3) (<) 3rd Neglect of a child.
206
827.071(2)&(3)} 2nd Use or induce a child in a sexual
performance, or promote or direct
such performance.
207
836.05 2nd Threats; extortion.
208
836.10 2nd Written threats to kill or do bodily
injury.
2089
843.12 3rd Aids or assists person to escape.
210
847.0135(2) 3rd Facilitates sexual conduct of or
Page 15 of 41
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with a minor or the wisual depiction
of such conduct.

211

914.23 2nd Retaliation against a witness,
victim, or informant, with bodily
injury.

212

944.35(3) (a)2. 3rd Committing malicious battery upon or
inflicting crusl ox inhuman
treatment on an inmate or offender
on community supervision, resulting
in great bodily harm.

213
844 .40 2nd Escapes.
214

944 .46 3rd Harboring, concealing, aiding

escaped prisoners.
215

944.47(1) (a)5. 2nd Introduction of contraband (firearm,
weapon, or explosive) into
correctional facility.

216

951.22(1) 3rd Intoxicating drug, firearm, or
weapon introduced into county
facility.

217
(g) LEVEL 7
218

316.027(1) (b} 2nd Accident involving death, failure to

stop; leaving scene.
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N
bd
o

316.1383(3) (¢} 2. 3rd DUI resulting in serious bodily

injury.

316.1935(3) (b) ist Causing serious bodily injury or
death to another person; driving at
high speed or with wanton disregard
for safety while fleeing or
attempting to elude law enforcement
officer who is in a patrol vehicle
with siren and lights activated.

221
327.35(3) (¢} 2. 3rd Vessel BUI resulting in serious

bodily inijury.

222
402.312(2) 2nd Misrepresentation and negligence or

intentional act resulting in great
bodily harm, permanent
disfiguration, permanent disability,

or death.

408,920 (2) 3rd Medicald provider fraud.

224
456.065(2) 3rd Practicing a health care profession

without a license.

B
[
(&)

456.065 (2} 2nd Practicing a health carxe profession
without a license which results in
seriocus bodily injury.

226
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458.,327(1) 3rd Practicing medicine without a
license.
227
458.013(1) 3rd Practicing osteopathic medicine
without a license.
228
460.411 (1) 3rd Practicing chiropractic medicine
without a license.
228
461,012{1) 3rd Practicing podiatric medicine
without a license.
230
462.17 3rd Practicing naturcpathy without a
license.
231
463.015(1) 3rd Practicing optometry without a
license.
232
464.016(1) ¢ 3rd Practicing nursing without a
license.
233
465.015(2) 3rd Practicing pharmacy without a
license.
234
466.026(1) 3xd Practicing dentistry or dental
hygiene without a license.
235
467.201 3xd racticing midwifery without a
license.
236
468.366 3rd Delivering respiratory care services
Page 18 of 41
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without a license.

237
483.828 (1) 3rd Practicing as clinical laboratory

personnel without a license.

238 ,
483.901(9) 3xrd . Practicing medical physics without a

license.

238
484.013 (1) (¢) 3xrd Preparing or dispensing optical

devices without a prescription.

240
484.053 3rd Dispensing hearing aids without a

license.

241
494.0018 (2} 1st Conviction of any violation of ss.

494.001-494.0077 in which the total
money and property unlawfully
obtained exceeded $50,000 and there
were five or more victims.

242
560.123(8) (b)1. 3xd Failure to report currency or

payment instruments exceeding $300

but less than $2¢,000 by money

transmitter.

243

560.125(5) {(a) 3rd Money transmitter business by
unauthorized person, currency or
payment instruments exceeding $300

but less than £20,000.
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£55.50(10) (b) 1. 3xd Failure to report financizl
transactions exceeding $300 but less
than $20,000 by financial
institution.

245
775.21(10) {a) 3rd Sexual predator; failure to

register; failure to renew driver's
license or identification card;
other registration violations.

246
775.21(10) (b) 3rd Sexual predator working where

children regularly congregate.

247
775.21(10) (g) 3rd Failure to report or providing false

information about a sexual predator;
harbor or conceal a sexual predator.

248
782.081(3) 2nd Attempted felony murder of a person

by a person other than the
perpetrator or the perpetrator of an
attempted felony.

249
782.07{1)} 2nd Killing of a human being by the act,

procurement, or culpable negligence

of another (manslaughter).

782.071 2nd Killing of human being or viable
fetus by the operation of a motor

vehicle in a reckless manney
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{(vehicular homicide).
251 :

782.072 2nd Killing of a human being by the
operation of a vessel in a reckless
manner (vessel homicide).

252

784.045(1) (a) 1. 2nd Aggravated battery; intentionally
causing great bodily harm or
disfigurement.

253

784.045(1) (a)2. 2nd Aggravated battery; using deadly

weapon.
254

784.045 (1) (b) 2nd Aggravated battery; perpetrator

aware victim pregnant.
255

784.048 (4) 3rd Aggravated stalking; violation of

injunction or court order.
256

784.048(7) 3rd Aggravated stalking; violation of

court order.
257 .

784 .07 (2) (d) lst Aggravated battery on law

enforcement officer.
258

784.074 (1) (&) lst Aggravated battery on sexually

violent predatcrs facility staff.
259

784.08(2) (a) ist hAgoravated battery on a person &5

vears of age or older.
280
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263

264

265

266

287

268
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784
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780.

780.

790.

780.

790C.

.081 (1)

.082 (1)

.083 (1)

07(4)

16 (1)

165 (2)

165 (3)

166 (3)

.166 (4}

H O U 8 E

ist

ist

ist
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2nd

2nd

2nd

Znd
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2006

Aggravated battery on specified

official or emplovee.

Aggravated battery by detained

pergon on visitor or other detainee.

Aggravated battery on code

inspector.

Specified weapons viclation
subsequent to previocus conviction of

s. 780.07{(1) or (2).

Discharge of a machine gun under

specified circumstances.

Manufacture, sell, possess, or

deliver hoax bomb.

Posgessing, displaying, or
threatening to use any hoax bomb
while committing or attempting to

commit a felony.

Possessing, selling, using, or
attempting to use a hoax weapon of

mass destruction.

Possessing, displaving, or

threatening to use a hoax weapon of
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maszs destruction while committing or
attempting to commit a felony.

265
796.03 2nd Procuring any person under 16 years

for prostitution.

270
B800.04(5) {1 1. 2nd Lewd or lascivicus molestation;

victim less than 12 years of age;
offender less than 18 years.

271
800.04(8) (c) 2. 2nd Lewd or lascivious molestation;

victim 12 years of age or clder but
less than 16 vears; offender 18
years or older.

272
806.01(2}). 2nd Maliciously damage structure by fire

or explosive.

273
810.02(3) {a) 2nd Burglary of occupied dwelling;

unarmed; no assault or battery.

810.02 (3) (b) 2nd Burglary of unoccupied dwelling;

unarmed; no assault or battery.

810.02(3) (4} 2nd Burglary of occupied conveyance;
unarmed; no assault or battery.

276
812.014 (23 (a}1. ist Property stolen, valued at $100,000

or more; property stolen while

causing other property damage; 1st

Page 23 of 41

CODING: Words siricksn are deletions; words underlined are additions.
hb(348-00



F L ORI DA H & U 8 E o F REPREZSE®RNTATI VYV E 8

HEB 348 2006

degree grand theft.

277

812.014(2) (b} 2. 2nd Property stoclen, cargo valued at
less than $50,000, grand theft in
2nd degree.

278
812.014 (2} (b)3. 2nd Property stolen, emergency medical

equipment; 2nd degree grand theft.

812.0145(2) (a) ilst Theft from person 65 years of age or
older; 350,000 or more.

280
812.019(2) ist Stolen property; initiates,

organizes, plans, etc., the theft of
property and traffics in stolen
property.

281
812.131(2) (a) 2nd Robbery by sudden snatching.

282
812.133(2) (b) lst Carjacking; no firearm, deadly

weapon, or other weapon.

283
817.234(8) (&) 2nd Solicitation of motor vehicle

accident victims with intent to
defraud.

284
817.234(9) Znd Organizing, planning, or

participating in an intentional
motoxr wvehicle collision.

285
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(3} (b)

825.102(3) {(b)

825.103(2) (b}

827.03(3) (b)

827.04(3)

837.05(2)

817.234{11) (¢}

H C U 8

ist

817.2341 (2} (bl& ist

2nd

2nd

2nd

3rd
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2008

Insurance fraud; properxrty value

3100,000 or more.

Making false entries of material
fact or false statements regarding
property values relating to the
solvency of an insuring entity which
are a significant cause of the

insolvency of that entity.

Neglecting an elderly person or
disabled adult causing great bodily

harm, disability, or disfigurement.

Exploiting an elderly person or
disabled adult and property is
valued at $20,000 or more, but less

than $100,000.

Neglect of a child causing great
bodily harm, disability, or

disfigurement.

Impregnation of a child under 18
vears of age by person 21 years of

age or older.

Giving false information about

alleged capital felcny to a law
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285

25¢€

287

298
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838.01% 2nd
838.016 2nd
838.021(3) (a) 2nd
838.22 2nd
847.0135(3) 3rd
872.06 2nd
893.13(1) (o) 1. ist
893.13{(1}) (&} 1. ist

CODING: Words siricksn are deletions; words underlined are additions.
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enforcement officer.
Bribery.

Unlawful compensation or reward for

official behaviocr.
Unlawful harm to a public servant.
Bid tampering.

Sclicitation of a c¢hild, via a
computer service, to commit an

unlawful sex act.
Abuse of a dead human body.

Sell, manufacture, or deliver
cocaine {or other drug prchibited
under s. 883.03(1) (a), (1) (b},

(1) (d), (2)(a), (2} (b}, or (2)(c)4.)
within 1,000 feet of a child care
facility, school, or state, county,
or municipal park or publicly owned
recreaticnal facility or community

center.

S8ell, manufacture, or deliver
cocaine or cother drug prohibited

under s. §93.03(1) {(a), (1) (),
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893.13(4) (a)

893.135(1) {a) 1.

893.135
(1) (b)1.a.

893.135

(1) (c)1l.a.

893.135(1) (d) 1.

893.135(1) (e) L.

893.135(1) (£} 1.

o
(78]
-2
[#%]
i

W
e

p— ¥
[Q’

bt

B

H ¢ U 8§ E

i
n
ot

ist

ist

ist

ist
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2008

(1) (@), (2)(&a), (2) &), or (2)(ci4.,
within 1,000 feet of property used
for religious services or a

specified business site.

Deliver to minor cocaine {(or other
s. 8983.03(1){a), (1){(b), (1) (4},
(2){a), (2} (b), or (2){c}4. drugs).

Trafficking in cannabis, more than

25 1bs., less than 2,000 1bs.

Trafficking in cocaine, more than 28

grams, less than 200 grams.

Trafficking in illegal drugs, more

than 4 grams, less than 14 grams.

Trafficking in phencyclidine, more

than 28 grams, less than 200 grams.

Trafficking in methagualone, more
than 200 grams, less than 5

kilograms.

Trafficking in amphetamine, more

than 14 grams, less than 28 grams.

Trafficking in flunitrazepam, 4

grams or more, less than 14 grams.
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308
892,135 ist Trafficking in gamma-hydroxybutyric
(1) (h}1.a. acid {(GHB), 1 kilogram or more, less
than 5 kilograms.
308
893.135 ist Trafficking in 1,4-Butanediocl, 1
(1) {(4)1.a. kilogram or more, less than 5
kilograms.
310
893.135(1)(k)2.a. 1st Trafficking in Phenethylamines, 10
grams or more, less than 200 grams.
311 .
8596.101(5) {a) 3rd Money laundering, financial
transactions exceeding %300 but less
than £20,000.
312
896.104(4) (a) 1. 3rd Structuring transactions to evade
reporting or registration
requirements, financial transactions
exceeding $300 but legs than
$20,000.
313
943.0435(4) () 2nd Sexual offender vacating permanent
residence; failure to comply with
reporting reguirements.
314
843.0435(8) 2nd Sexual cffender; remaing in state
after indicating intent to leave;
failure to comply with reporting
regquirements.
Fage 28 of 41
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3158
$43.0435(9) (a8} 3rd Sexual offender; failure to comply
with reporting reguirements.
3i6
943.0435(13) 3rd Failure to report or providing false
information about a sexual offender;
harbor or conceal a sexual offender.
317
943.0435{14) 3xd Sexual offender; failure to report
and reregister; failure to respond
to address verification.
318
944.607(9) 3rd Sexual offender; failure to comply
with reporting requirements.
319
944.607(10) (a) 3rd Sexual offender; failure to submit
to the taking of a digitized
photograph.
320
944.607(12) 3rd Failure to report or providing false
information about a sexual cffender;
harbor or conceal a sexual coffender.
321
944.607(13) 3rd Sexual offender; failure to report
and reregister; failure to respond
to address verification.
322
(h) LEVEL 8
323
316.193 2nd DUI manslaughter.
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316.1935(4) (b) lst Aggravated fleeing or attempted
eluding with serious bodily injury
or death.

325
327.35{(3) (¢) 3. 2nd Vessel BUI manslaughter.

326
499.0051(7) ist Forgery of prescription or legend

drug labels.

327
499.0052 1lst Trafficking in contraband legend

drugs.

560.123(8) (b)2. 2nd Failure to report currency or
payment instruments totaling or
exceeding $20,000, but less than
$100,000 by mcney transmitter.

328
560.125(5) (b) 2nd Money transmittexr business by

unauthorized person, currency or
rayment instruments totaling or
exceeding 520,000, but less than
$100,000.

330
655.50(10) (b)2. 2nd Fallure to report £financial

trangactions totaling or exceeding
$20,000, but less than $100,000 by
financial institutions.

331
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777.03(2) (a} ist Accessory after the fact, capital
felony.

332
782.04 (4) 2nd Killing of human without design when

engaged in act or attempt of any
felony other than arson, sexual
battery, robbery, burglary,
kidnapping, aircraft piracy, orxr
unlawfully discharging bomb.

333
782.051(2) ist Attempted felony murder while

perpetrating or attempting to
perpetrate a felony not enumerated
in s. 782.04(3).

334 ,
782.071 (1) (b) ist Committing vehicular homicide and

failing to render aid or give
information.

335
782.072(2) lst Committing vessel homicide and

failing to render aid or give
information.

336
780.161(3) lst Digcharging a destructive device

which resultg in bodily haym or

property damage.

Lad
[¥3]
o

794.011(5) 2nd Sexual battery, victim 12 years or

over, offender does not use physical
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force likely to cause serious
injury.

338
800.04{4) 2nd Lewd or lascivious battery.
338

806.014(1) . ist Malicicusly damage dwelling or
structure by fire or explosive,
believing person in structure.

340
810.02(2) (a) 1st,PBL  Burglary with assault or battery.
341

810.02(2) (b) 1st,PBL  Burglary; armed with explosives or

dangerous weapon.
342

810.02(2) (¢} lst Burglary of a dwelling or structure
causing structural damage or $1,000
or more property damage.

343

812.014(2) (a)2. ist Property stolen; cargo valued at
$50,000 or more, grand theft in lst
degree.

344
812.13(2) (b) lst Robbery with a weapon.
345

812.135(2) (¢} lst Home-invasion robbery, no £irearm,

deadly weapon, or other wesapon.
346

817.568 (6] 2nd Fraudulent use of personal
identification information of an
individual under the age of 18.

347
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825.102(2) 2nd Aggravated abuse of an elderly
person or disabled adult.
348
825.1025 (2} 2nd Lewd or lascivicus battery upon an
elderly person or disabled adult.
3489
825.103(2) (a) ist Exploiting an elderly person or
disabled adult and property is
valued at $100,000 or more.
350
837.02(2}) 2nd Perjury in official proceedings
relating to prosecution of a capital
felony.
351
837.021(2) 2nd Making contradictory statements in
official proceedings relating to
prosecution of a capital felony.
352
860.121(2) (¢} 1lst Shooting at or throwing any object
in path of railrcad vehicle
resulting in great bodily harm.
353 .
860.16 lst Aircraft piracy.
354
893.13(1) (b} ist Sell or deliver in excess of 1
grams of any substance specified in
s. 893.03(1) (a) or {(b).
355
893.13(2) (b} ist Purchase in excess of 10 grams of
any substance gpecified in s.
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893.03(1) (a) oxr (b).
356
883.131(8} (¢} ist Possess in excess of 10 grams of any
gsubstance specified in s.
893.03(1) (a) or (b).
357
893.135(1) {(a)z2. lst Trafficking in cannabis, more than
2,000 lbs., less than 10,000 lbs.
358
893.135 st Trafficking in cocaine, more than
(1) (b)i.b. 200 grams, less than 400 grams.
358 .
893.135 lst Trafficking in illegal drugs, more
(1) {¢}1.b. than 14 grams, less than 28 grams.
360
893.135 ist Trafficking in phencyclidine, more
(1) (d)1.b. than 200 grams, less than 400 grams.
36l
893.135 ist Trafficking in methagualone, more
(1) {e)1.b. than 5 kilograms, less than 253
kilograms.
362
893.135 ist Trafficking in amphetamine, more
(1} {(£)1.b. than 28 grams, less than 200 grams.
363
893.1358 lst Trafficking in flunitrazepam, 14
(1) {(g)1l.b. grams or more, less than 28 grams.
364
BS3.135 ist Trafficking in gamma-hydroxybutyric
{1} {(h}1.b. acid (GHB}, 5 kilograms or more,
Page 34 of 41
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less than 10 kilograms.

w
(85
[#1]

893.135

pot
i3]
e

Trafficking in 1,4-Butanediocl, 5
{1} {(i)1.b. kilcgrams or more, less than 10

kilograms.

893.135 ilst Trafficking in Phenethylamines, 200
(L) {k)2.b. grams or more, lesgs than 400 grams.

367
895.03 (1) lst Use or invest proceeds derived from

pattern of racketeering activity.

368
895.03(2) lst Acguire or maintain through

racketeering activity any interest
in or control of any enterprise or
real property.

369
895.03 (3) 1st Conduct or participate in any

enterprise through pattern of
racketeering activity.

370
896 .101(5) (b} 2nd Money laundering, financial

transactions totaling or exceeding

£20,000, but less than $100,000.

7%}
w3
bt

896,

et
(@]

4 (4) (a) 2. 2nd Structuring transactions to evade
reporting or registration
reguirements, financial transactions
totaling or exceeding $20,000 but
less than 3100C,000.
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{3)

327

CODING

560.

.193 ist
(¢c)3.b.

.35(3) (¢)3.b.

b
0]
of

.005358 lst
123(8) (b}3. ist
.125(5) {¢) ist
.50 {10) (b} 3. ist
L0844 ist
L0411 ist

O F R EPRESENTAT !

]

2006

(i} LEVEL 9

DUI manslaughter; failing to render

aid or give information.

BUI manslaughter; failing to render

aid or give information.

Sale or purchase of contraband
legend drugs resulting in great

bodily harm.

Failure to report currency or
payment instruments totaling or
exceeding $100,000 by money

transmitter.

Money transmitter business by
unauthorized person, currency, oY
payment instruments totaling or

exceeding $100,000.

Failure to report financial
transactions totaling or exceeding

$100,000 by financial institution.
Aggravated white collar crime.

Attempt, consgpire, or solicit to
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384

385

386

387

388
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782.04(3) lst,PRL
782.081{1) ist
782.07(2) st
787.01(1) (a) 1. lst,PBL
787.01{(1){(a)2. lst, PBL
787.01(3){a)4. lst, PBRL
787.02{3) {a) lat

O F REPRESENTATIIV

Fed
<2
[
[533

commit premeditated murder.

robbery, burglary, and other

specified felonies.

Attempted felony murder while
perpetrating or attempting to
perpetrate a felony enumerated in s.

782.04(3).

Aggravated manslaughter of an

elderly person or disabled adult.

Kidnapping; hold for ransom or

reward or as a shield or hostage.

Kidnapping with intent to commit or

facilitate commission cf any felony.

Kidnapping with intent to interfere
with performance of any governmental

or political function.

False imprisonment; child under age
i3; perpetrator also commits
aggravated child abuse, sexual
battery, or lewd or lascivious
battery, molestation, conduct, or

exhibition.
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794

794

790,

7S0.

794.

812.

161

.011(2)

011(2)

.011(4)

.011({8) (b)

.04 (5} (b)

13(2) (a)

H O U 8 E

lst

ist,PBEL

ist

Life

ist

ot
1]
r

ist, PBL

O F R EPREZGSENTATIV
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Attempted capital destructive device

cffense.

Possessing, selling, using, or
attempting to use a weapon of mass

destruction.

Attempted sexual battery; victim

less than 12 vears of age.

Sexual battery; offender younger
than 18 years and commits sexual
battery on a person less than 12

years.

Sexual battery; victim 12 years or

older, certain circumstances.

Sexual battery; engage in sexual
conduct with minor 12 to 18 years by
person in familial or custodial

authority.

Lewd or lascivious molestation:
victim less than 12 years; offender

18 years or older.

Robbery with firearm or other deadly

Weapon .
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812.133(2) (a

397 ,
812.135(2) (b

398
817.568(7)

399
827.03(2)

400
847.0145 (1)

401
847.0145(2)

402
859,01

403
893.135

404
893.135(1) (a

St
(P8

G

lst,PBL

ist

ist

G F REPREGSENTATI!V

2006

Carjacking; firearm or other deadly

weapon.
Home-invasion robbery with weapon.

Fraudulent use of personal
identification information of an
individual under the age of 18 by
his or her parent, legal guardian,
or person exercising custodial

authority.
Aggravated child abuse.

Selling, or otherwise transferring

custody or control, of a minor.

Purchasing, or otherwise obtaining

custedy or control, of a minor.

Poisoning or introducing bacteria,
radicactive materials, viruses, oOr

chemical compounds into food, drink,
medicine, or water with intent to

kill or inijure ancther person.

ttempted capital trafficking
offense.
Trafficking in cannabis, more than
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883,135
(1) () 1.

893.135
(1) (d)1.

893.135
(1) (£)1.

893.135
(L} (hyz1.

893.135
(1) (i1,

893.135

A

0

(1) (k)2.c.

896.101(5} {c}

H C U 8 E

ist

lst

1st

lst

ist

ist

o F R EPREGSEWNTAT

2006

10,0060 1bs.

Trafficking in cocaine, more than

400 grams, less than 150 kilograms.

Trafficking in illegal drugs, more

than 28 grams, less than 30

kilograms.

Trafficking in phencyclidine, more

than 400 grams.

Trafficking in methaqualone, more

than 25 kilograms.

Trafficking in amphetamine, more

than 200 grams.

Trafficking in

acid (GHEB), 10

gamma -hydroxybutyric

kilograms or more.

Trafficking in 1,4-Butanediol, 10

kilograms or more.

Trafficking in Phenethylamines, 400

Jgramg or more.

Money laundering, financial
instruments totaling or exceeding

$1006,000.
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Structuring transacticns to evade

fot
(4]
¢t

896.1041(4) (a)3.

reporting or registration

[}

equirements, financial transactions

totaling or exceeding $100,000.

Section 5. This act shall take effect Octcber 1, 2006.
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BiLL # HB 469 Human Trafficking
SPONSOR(S): Gannon and others
TIED BILLS: IDEN./SIM. BILLS: SB 250
REFERENCE ACTION ANALYST STAFF DIRECTOR
4} Criminal Justice Commitlee Ferguscn K7 Kramer m

2) Future of Florida's Families Commitiee

3} Criminal Justice Appropriations Commitiee

4) Justice Council
3)

SUMMARY ANALYSIS

Currently, section 787.06, F.S., makes it a second degree felony to knowingly engage in human trafficking with
the intent that the trafficked person engage in forced labor or services. HB 489 expands the definition of forced
labor or services to include labor coerced from a person when the person’s identification documents are
destroyed, concealed, or withheld by another.

HB 469 amends section 772.102, F.S. by expanding the definition of the term “criminal activity” to include the
offense of human trafficking for purpose of seeking civil remedies for criminal offenses.

HB 469 amends section 895.02, F.S. by redefining the term “racketeering activity” to include the offense of
human trafficking for purposes of the Fiorida RICO Act.

HB 46¢ provides an effective date of October 1, 2006.

This document does not reflect the intent or officie! position of the bill sponsor or House of Representatives.
STORAGE RAME: h0469.CRJU.doo
DATE: 1/3/2008



FULL ANALYSIS

. SUBSTANTIVE ANALYSIS
A. HOUSE PRINCIPLES ANALYSIS:
Provide limited government- The bill expands the scope of the offense of human trafficking.

B. EFFECT OF PROPOSED CHANGES:

In 2000, Congress passed the “Victims of Trafficking and Viclence Protection Act of 2000” and
published findings inciuding the following™:

As the 21% century begins, the degrading institution of slavery continues throughout the world.
Trafficking in persons is a modern form of slavery, and it is the largest manifestation of slavery
today. At least 700,000 persons annually, primarily women and chiidren, are trafficked within or
across international borders. Approximately 50,000 women and children are trafficked into the
United States each year.

Many of these persons are trafficked into the international sex frade, often by force, fraud or
coercion. The sex industry has rapidly expanded over the past several decades. it involves
sexual exploitation of persons, predominately women and girls, involving activities related to
prostitution, pornography, sex tourism, and other commercial sexuai services. The low status of
women in many parts of the world has contributed to a burgeoning of the trafficking industry.

Trafficking in persons is not limited to the sex industry. This growing transnational crime also
includes forced labor and involves significant viclations of laber, public health, and human
trafficking rights standards woridwide.

On June 3, 2005, Secretary of State Condoleezza Rice released the fifth annual Depariment of State
trafficking in persons report’:

We estimate that up to 800,000 people are trafficked across international borders every year,
And millions more are trafficked internally. Victims of trafficking, most of them women and
children, are forced, defrauded or coerced into inhumane conditions. They are made {o toil on
farms and in work camps, in brothels and in sweatshops. Children are even forced to become
soldiers. Whatever cruel form of servitude they may take, trafficking victims live in fear and
misery. And wherever the trafficking trade flourishes, the rule of law erodes, corruption thrives,
public health suffers and organized crime threatens the security of entire communities.

Federal legisiation

As part of the Victims of Trafficking and Violence Profection Act, Congress created 18 U.8.C. 1581
which prohibits sex trafficking. The sections makes it 2 felony to recrulf, entice, harbor, transport or
provide another person knowing that force, fraud or coercion will be used fo cause the person to
engage in a "commercial sex act”

Current law

' Public Law 106-386, sec. 102.

* Trafficking in Persons Report June 2005. See http://www.state.gov/secretary/rm/2005/47193 hitm
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On Cctober 1, 2004, section 787.08, F.S. was enacted providing that any person who knowingly
engages in human frafficking with the intent that the trafficked person engage in “forced labor or
services” commits a felony of the second degres.

Human trafficking is defined as fransporting, soliciting, recruiting, harboring, providing or obtaining
another person for fransport.

“Forced labor or services” is currently defined as:
¢ Using or threatening to use physical force against that person or another person; or
¢ Restraining or confining or threatening to restrain or confine that person or ancther person
without lawful authority and against her or his will.

Effect of bil

HB 469 amends section 787.06, F.S,, providing legisiative findings and intent; those findings are
summarized as follows:

The Legislature finds that human trafficking is a form of modern-day slavery. Victims of human
trafficking are young children, teenagers, and adults. Thousands of victims are trafficked annually
across international boarders worldwide. Many of these victims are trafficked into this state. The
Legislature finds that while many victims of human trafficking are forced to work in prostitution or the
sexual entertainment industry, trafficking also occurs in forms of labor exploitation, such as domestic
servitude, restaurant work, janitorial work, sweatshop factory work, and migrant agricultural work. The
Legislature finds that traffickers use various technigues to instill fear in victims and to keep them
ensiaved. It is the intent of the Legislature that the perpetrators of human trafficking be penalized for
their illegal conduct and that the victims of trafficking be protected and assisted by this state and its
agencies.

HB 469 amends section 787.06, F.S. by expanding the term “forced labor or services” to inciude:
¢ |[solating a person without lawful authority and against his or her will; or
¢ Destroying, concealing, removing, confiscating, withholding, or possessing any actual or
purported passport, visa, or other immigration document, or any other actual or purported
government identification document, of that person or another.

HB 469 amends section 787.08, F.S., to provide:

The Florida Court Educational Council shali establish standards of instruction for circuit and
county court judges who hear cases involving victims of human trafficking and shall provide for
periodic and timely instruction.

The Florida Court Educational Council is statutorily created. Section 25.384, F.S. states that, “there is
created a Court Education Trust Fund to be administered by the Supreme Court through the Fiorida
Court Educational Council.” This statute provides that trust fund moneys shail be used to provide
education and training for judges and other court personne! as defined and determined by the Florida
Court Education Councit.®

HEB 468 amends seclion 772.102, F.S. by expanding the definition of the term “criminal activity” io
include the offense of human trafficking for purpose of seeking civit remedies for criminal offenses.

HE 469 amends section 885.02, F.8. by redefining the term “racketesring activity” to include the
offense of human trafficking for purposes of the Fiorida RICO Act.

* See section 25.384(2)(z), F.S.
STORAGE NAME: h0489.CRU . doc PAGE: 3
DATE: /312008



HB 468 reenacts ss. 16.56 (1) (a), 855.50 (3) (g), 896.101 (2} (g), and 805.34, F.S. relating to the
authority of the Office of the Statewide Prosecutor, the definition of “specified uniawful activity” in a law
prohibiting money laundering in financial institutions and in the Florida Money Laundering Act, and the
subject matter jurisdiction of a statewide grand jury.

HE 488 provides an effective date of October 1, 2008.

C. SECTION DIRECTORY:

Section 1. Amends s. 787.06, F.S., providing legisiative findings and intent; redefining the term *forced
labor or services”; establishing standards for circuit and county judges.

Section 2. Amends s. 772.102, F.S., expanding the definition of the term “criminal activity”.
Section 3. Amends s. 885.02, F.S., redefining the term “racketeering activity”.

Section 4. Reenacis s. 16.56 (1) (a), F.S,, relating o the authority of the Office of the Statewide
Prosecuior.

Section 5. Reenacts s. 655.50 (3) (g), F.S., relating to the definition of “specified unlawful activity” in a law
prohibiting money laundering in financial institutions.

Section 6. Reenacts s. 896.101 (2) (@), F.S., relating fo the definition of “specified unlawful activity” in the
Florida Money Laundering Act.

Section 7. Reenacts s. 805.34, F.S,, relating to the subject matter jurisdiction of a statewide grand jury.
Section 8. Provides an effective date of October 1, 2006.

il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:
None.

N

Expenditures:

On January 9, 2006, the Criminal Justice Estimating Conference met and determined that HB 489
would have no impact on the prison bed peopuiation for the Department of Corrections.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:
None.

Expenditures:

e

MNone.

DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:
Mone.

e

D. FISCAL COMMENTS:

Mone.

STORAGE NAME: 104689.CRJU.doc PAGE: 4
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. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

The bill appears to be exempt from the requirements of Article VI, Section 18 of the Fiorida
Constitution because it is a criminal law.

2. Other:
Mone,

B. RULE-MAKING AUTHORITY:
None.

C. DRAFTING ISSUES OR OTHER COMMENTS:
None.

V. AMENDMENTS/COMMITTEE SUBSTITUTE & COMBINED BILL CHANGES

STORAGE NAME: h0468.CRJU doe PAGE: B
DATE: 14372006
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1 A bill to be entitled
2 An act relating to human trafficking; amending =. 787.06,
3 F.S.; providing legislative findings and intent;
4 redefining the term "forced labor or services® te include
5 labor coerced from a person when the person's
& identification documents are destroved, concealed, or
7 withheld by another; directing the Florida Court
8 Educational Council to establish standards for instructing
9 circuit and county court judges on matters relating to
10 victims of human trafficking; directing the council to
11 provide for periodic and timely instruction; amending s.
12 772.102, F.S.; expanding the definition of the term
13 "eriminal activity® to include the offense of human
14 trafficking for purposes of seeking civil remedies for
15 criminal offenses; amending s. 895.02, F.S.; redefining
16 the term "racketeering activity" to include the offense of
17 human trafficking for purposes of the Florida RICO Act;
18 reenacting ss. 16.56(1) (a), 655.50(3) (g}, 896.101(2) (g},
18 and 905.34, F.8., relating to the authority of the Office
20 of the Statewide Prosecutor, the definition of 'specified
21 unlawful activity” in a law prohibiting money laundering
22 in financial institutions and in the Florida Money
23 Laundering Act, and the subject matter jurisdiction of a
24 statewide grand jury, to incorporate the amendments made
25 to s. 895.02, ¥.8., in references thereto; providing an
28 effective date.
27
28} Be It Enacted by the Legislature of the State of Florida:
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29
30 Section 1. Section 787.06, Florida Statutes, is amended to
31} read:
32 787.06 Human trafficking.--
33 (1) (&) The Legislature finds that human trafficking is a

34| form of modern-day slavery. Victims of human trafficking are

35 young children, teenagers, and adults. Thousands of victims are

36 trafficked annually across international borders worldwide. Many

37{ of these victims are trafficked into this state. The Legislature

38 finds that victims of human trafficking are subiected to force,

39) fraud, or coercion for the purpose of sexual exploitation or

40 forced labor.

41 (b} The Legislature finds that while many victims of human

42 trafficking are forced to work in prostitution or the sexual

43| entertainment industry, trafficking alsc occurs in forms of

44; labor exploitation, such as domestic servitude, restaurant work,

45| djanitorial work, sweatshop factory work, and migrant

45] agricultural work.

47 {c) The Legislature finds that traffickers use various

48| technigues to ingtill fear in victims and to keep’them enslaved,

49; Some traffickers keep their victims under lock and key. However,

50 the most fregquently used practices are less-cbvious technicues

1; that include isclating victims from the public and family

52 members; confiscating passports, visas, or other identification

537 documents; using or threatening to use viclence toward victims

54 ox their families; telling victims that they will be imprisoned

55| or deported for immigration viclaticons if thev contact

56| authorities; and controlling the victimg' funds by holding the
Page Zof 14
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money for "gafekeeping.”

{d) It is the intent of the Legiglature that the

perpetrators of human trafficking be penalized for their illegal

conduct and that the victims of trafficking be protected and

assisted by this state and its agencies. In furtherance of this

policy, it is the intent of the Legislature that the State

Supreme Court, The Florida Bar, and relevant state agencies

prepare and implement training programs in oxder that judges,

attorneys, law enforcement personnel, investigators, and others

are able to identifv traffickers and victims of human

trafficking and direct victims to appropriate agencies for

assistance. It is the intent of the Legislature that the

Department of Children and Family Services and other gtate

agencies cooperate with other state and federal agencies to

ensure that victims of human trafficking can access social

services and benefits to alleviate their plight.

(2)43%+ As used in this section, the term:

(a) T"Forced labor or services” means labor or services
obtained from a person by:

1. Using or threatening to use physical force against that
person or ancther person; ex

2. Restraining, isolating, or confining or threatening to

restrain, isclate, or confine that person or another person
without lawful authority and against her or his will; or-

3. Destroying, concealing, removing, confiscating,

withheolding, or possesging any actual or purported passport,

viga, or other immigration document, or any other actual or

purported government identification document, of that person oxr
Page 3of 14
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857 ancther person.

86 (b) "Human trafficking"” means transporting, soliciting,

87 recruiting, harboring, providing, or obtaining another person

88; for transport.

89 {3)423 Any person who knowingly engages in human

90| trafficking with the intent that the trafficked person engage in
1; forced labor or services commits a felony of the second degree,
92| punishable as provided in s. 775.082, s. 775.083, or . 775.084.

23 (4) The Florida Court Educational Council ghall egtablish

94 standards of instruction for circuit and county court judges who

95{ hear cases involving victims of human trafficking and shall

96| provide for periodic and timely instruction.

97 Section 2. Subsection (1) of section 772.102, Florida

98 Statutes, is amended to read:

99 772.102 Definitions.--As used in this chapter, the term:
100 (1) "Criminal activity” means to commit, to attempt to
101} commit, to conspire to commit, or to solicit, coerce, or
102] intimidate another person to commit:

103 (a) BAny crime that whiek is chargeable by indictment or
104 information under the following provisions:

105 1. Section 210.18, relating to evasion of payment of
106! cigarette taxes.

107 2. Section 414.39, relating to public assistance fraud.
108 3. BSection 440.105 or s. 440.106, relating to workers’

108! compensation.

110 4. Part IV of chapter 501, relating to telemarketing.

111 5. Chapter 517, relating to securities transacticné.

112 6. Section 550.235, s. 550.3551, or s. 550.3605, relating
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113! to dogracing and horseracing.

114 7. Chapter 550, relating to jail alail frontons.

115 8. Chapter 552, relating to the manufacture, distribution,
118 | and use of explosives.

117 9. Chapter 562, relating to beverage law enfcrcement.

118 10. Section 624.401, relating to transacting insurance

119| without a certificate of authority, s. 624.437(4) {(c)1l., relating
120] to operating an unauthorized multiple-employer welfare

121| arrangement, or 8. 626.902(1) (b), relating to representing or
122f aiding an unauthorized insurer.

123 11. <Chapter 687, relating to interest and usurious

124 practices.

125 12. Section 721.08, s. 721.09, or s. 721.13, relating to

126} real estate timeshare plans.

127 13. Chapter 782, relating to homicide.
128 14. Chapter 784, relating to assault and battery.
129 15. Chapter 787, relating to kidnapping or human

130 trafficking.

131 i6. Chapter 790, relating to weapons and firearms.

13z 17. Section 796.03, s. 796.04, s. 796.05, oxr 8. 796.07,
133] relating to prostitution.

134 18. Chapter 806, relating teo arson.

135 19. Section 810.02(2) (¢), relating to specified burglary
136 of a dwelling or structure.

137 20. Chapter 812, relating to theft, robbery, and related

138 crimes.

138 21. Chapter 8153, relating to computer-related crimes.
140 22. Chapter 817, relating to fraudulent practices, false
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141} pretenses, fraud generally, and credit card crimes.

142 23. Section 827.071, relating to commercial sexual

143 exploitation of children.

144 24. Chapter 831, relating to forgery and counterfeiting.
145 25. Chapter 832, relating to issuance of worthless checks

146 and drafts.

147 26. BSection 836.05, relating to extortion.

148 27. Chépter 837, relating to perjury.

149 28. Chapter 838, relating to bribery and misuse of public
150} office.

151 29. Chapter 843, relating to obstruction of justice.

152 30. Section 847.011, s. 847.012, s. 847.013, s. 847.06, or

153} s. 847.07, relating to obscene literature and profanity.

154 31. Section 849.09, s. 849.14, s. B849.15, s. 849.23, or s.
155} 849.25, relating to gambling.

156 32. Chapter 893, relating to drug abuse prevention and
157 control. ‘

158 33. Section 914.22 or s. 914.23, relating to witnesses,
159) wvictims, or informants.

160 34. Section 3918.12 or s. 818.13, relating to tampering
161} with jurors and evidence.

ls2 {(b) Any conduct which is subject to indictment or

163! information as a criminal offense and listed in 18 U.8.C. s.
164, 19s61(1) (A}, (B}, (C), or (D).

165 Section 3. Subsection (1) of gection 8385.02, Florida
166] Statutes, 1s amended to read:

167 895.02 Definitions.--As used in ss. 895.01-895.08, the

168 term:
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163 {1} T"Racketeering activity" wmeans to commit, to attempt to
170 commit, to conspire tfo commit, or to soligit, coerce, or

1711 intimidate another person to commit:

172 (a} Any crime that whieh is chargeable by indictment or
173} information under the following provisions of the Florida

174 Statutes:

175 1. Section 210.18, relating to evasion of payment of

176] cilgarette taxes.

177 2. 8Section 403.727(3) (b), relating to environmental

178 control.

179 3. Section 409.920 or s. 409.9201, relating to Medicaid
180 fraud.

181 4. Section 414.39, relating to public assistance fraud.
182 5. 8ection 440.105 or =. 440.106, relating to workers!

183 compensation.
184 6. Section 443.071(4), relating to creation of a
185 fictitious employer scheme to commit unemployment compensation
~186] fraud.
187 7. Section 465.0161, relating to distribution of medicinal
188 drugs without a permit as an Internet pharmacy.
188 8. Sections 499.0051, 499.0052, 499.00535, 499.00545, and
180F 499.0691, relating to crimes involving contraband and
1%1¢ adulterated drugs.
132 ¢. Part IV of chapter 501, relating to telemarketing.
193 10. Chapter 517, relating to sale of securities and
194} investor prctecti@n.
1858 11. BSection 550.235, s. 550.3551, or s. 550.3605, relating
196! to dogracing and horseracing.
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187 12. Chapter 550, relating to jai alai frontons.

198 13. Chapter 552, relating to the manufacture,

199) distribution, and use of explogives.

200 14. Chapter 560, relating to money transmitters, if the
201} wvioclation is punishable as a felony.

202 i5. Chapter 562, relating to beverage law enforcement.
203 16. Section 624.401, relating to transacting insurance
204| without a certificate of authority, s. 624.437(4){c)1., relating
205] to operating an unauthorized multiple-employer welfare

206! arrangement, or s. 626.902(1) (b}, relating to representing or
207 aiding an unauthorized insurer.

208 17. B8ection 655.50, relating to reports of currency

209 transactions, when such violation is punishable as a felony.
210 18. Chapter 687, relating to interest and usurious

211} practices.

21z 1. BSection 721.08, s. 721.09, or s. 721.13, relating to

213} real estate timeshare plans.

214 20. Chapter 782, relating to homicide.

215 21. Chapter 784, relating to assault and battery.

216 22. Chapter 787, relating to kidnapping or human

217) trafficking.

218 23. Chapter 790, relating to weapons and firearms.

219 24. Section 796.03, 8. 796.035, 8. 796.04, s. 796.045, s.

220; 796.05, or s. 796.07, relating to prostitution and sex

221} trafficking.

Z22 25. Chapter 806, relating toc arson.

223 26. Section 810.02(2) (¢}, relating to specified burglary

224] of a dwelling or structure.

Page 8of 14

CODING: Words strisken are delefions: words underlined are additions.
hi0469-00



F LORIP D A H O U 8 E o F REPRESENTATI!I VY E S8

HB 469 2006

225 27. Chapter 812, relating to theft, robbery, and related
226 crimes.

227 28. Chapter 815, relating to computer-related crimes.
228 29. Chapter 817, relating to fraudulent practices, false
228} pretenses, fraud generally, and credit card crimes.

230 30. Chapter 825, relating to abuse, neglect, or

231} exploitation of an elderly person or disabled adult.

232 31. BSection 827.071, relating to commercial sexual

233] exploitation of children. ;
234 32. Chapter 831, relating to forgery and counterfeiting.
235 33. Chapter 832, relating to issuance of worthless checks

236 and drafts.

237 34. Section 836.05, relating to extortion.
238 35. Chapter 837, relating to perjury.
239 36. Chapter 838, relating to bribery and misuse of public

240 office.

241 37. Chapter 843, relating to cobstruction of justice.

242 38. Section 847.011, s. 847.012, s. 847.013, s. B47.06, or
243] s. 847.07, relating to obscene literature and profanity.

244 39. Section 849.09, s. 849.14, s. 849.15, s. 849.23, or s.
245) 849.25, relating to gambling.

2486 40. Chapter 874, relating to criminal street gangs.
247 41. Chapter 8%3, relating to drug abuse prevention and

248) control.

243 42, Chapter 886, relating to cffenses related to financial
2561 transactions.

251 43. Sectione 914.22 and 914.23, relating to tampering with
2527 a witnesgs, victim, or informant, and retaliation against a
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2531 witness, victim, or informant.

254 44. BSections 918.12 and 918.13, relating to tampering with
2551 Hdurors and evidence.

256 (b} Any conduct defined as "racketeering activity® under
257/ 18 U.S.C. s. 1961(1). |

258 Section 4. For the purpose of incorporating the amendment
259! made by this act to section 895.02, Florida Statutes, in a

260 reference thereto, paragraph (a) of subsection (1) of section
261 16.56, Florida Statutes, is reenacted to read:

262 ' 16.56 Office of Statewide Prosecution.--

263 (1) There is created in the Department of Legal Affairs an
264 Office of Statewide Prosecution. The office shall be a separate
265; "budget entity" as that term is defined in chapter 216. The

2667 office may:

267 {a} Investigate and prosecute the offenses of:

268 1. Bribery, burglary, criminal usury, extortion, gambling,
269 kidnapping, larceny, murder, prostitution, perjury, robbery,

270 carijacking, and home-invasion robbery;

271 2. Any crime involving narcotic or other dangerous drugs;
272 3. Any violation of the provisions of the Florida RICC
273 (Racketeer Influenced and Corrupt Organizatiocn) Act, including
274} any offense listed in the definition of racketeering activity in
275] s. 895.02(1) (a), providing such listed coffense is investigated
276{ in connection with a violation of g. 895.03 and is charged in a
277 separate count of an information or indictment containing a

278| count charging a violation of g. 895.03, the prosecution of

279 which listed offense may continue independently if the

280 rosecution of the violation of g. 895.03 is terminated for Aany
e
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281 reason;

282 4. Any violation of the provisions of the Florida Anti-
283| Fencing Act;

284 5. Any violation of the provisions of the Florida

285| Antitrust Act of 1980, as amended;

286 6. Any crime involving, or resulting in, fraud or deceit
287 upon any person;

288 7. Any violation of s. 847.0135, relating to computer
289| pornography and child exploitation prevention, or any offense

290 related to a violation of s. 847.0135;

291 8. Any violation of the provisions of chapter 815;
292 9. Any criminal violation of part I of chapter 499;
293 10. Any violation of the provisions of the Florida Motor

294 Fuel Tax Relief Act of 2004;

295 11. Any criminal violation of g. 409.920 or s. 409.9201;
286| or
297 12. Any crime involving voter registration, voting, or

298| candidate or issue petition activities;
299
300{ or any attempt, solicitation, or conspiracy to commit any of the
301| crimes specifically enumerated above. The office shall have such
302| power only when any such offense is occurring, or has occurred,

303| in two or more judicial circuits as part of a related ,

304| transaction, or when any such offense is connected with an

305| organized criminal conspiracy affecting two or more judicial

306 circuits.

307 Section 5. For the purpose of incorporating the amendment

308] made by this act to section 895.02, Florida Statutes, in a
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309| reference thereto, paragraph (g) of subsection (3) of section
310 655.50, Florida Statutes, is reenacted to read:

311 655.50 Florida Control of Money Laundering in Financial
312| Institutions Act; reports of transactions involving currency or
313 monetary instruments; when required; purpose; definitions;

314| penalties.--

315 (3) As used in this section, the term:

316 (g) "Specified unlawful activity" means any "racketeering
317| activity" as defined in s. 895.02.

318 Section 6. For the purpose of incorporating the amendment
319 made by this act to section 895.02, Florida Statutes, in a

320| reference thereto, paragraph (g) of subsection (2) of section
321 896.101, Florida Statutes, is reenacted to read:

322 896.101 Florida Money Laundering Act; definitions;

323| penalties; injunctions; seizure warrants; immunity.--

324 (2) As used in this section, the term:

325 (g) "Specified unlawful activity" means any "racketeering
326 activity" as defined in s. 895.02.

327 Section 7. For the purpose of incorporating the amendment
328| made by this act to section 895.02, Florida Statutes, in a

329 refefence thereto, section 905.34, Florida Statutes, is

330| reenacted to read:

331 905.34 Powers and duties; law applicable.--The

332| jurisdiction of a statewide grand jury impaneled under this

333| chapter shall extend throughout the state. The subject matter
334| jurisdiction of the statewide grand jury shall be limited to the

335 offenses of:

336 (1) Bribery, burglary, carjacking, home-invasion robbery,
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337| criminal usury, extortion, gambling, kidnapping, larceny,

338| murder, prostitution, perjury, and robbery;

339 (2) Crimes involving narcotic or other dangerous drugs;
340 (3) Any violation of the provisions of the Florida RICO
341 (Racketeer Influenced and Corrupt Organization) Act, including

342| any offense listed in the definition of racketeering activity in
343| s. 895.02(1) (a), providing such listed offense is investigated
344| in connection with a violation of s. 895.03 and is charged in a
345| separate count of an information or indictment containing a

346| count charging a violation of s. 895.03, the prosecution of

347 which listed offense may continue independently if the

348| prosecution of the violation of s. 895.03 is terminated for any
349| reason;

350 (4) Any violation of the provisions of the Florida Anti-
351] Fencing Act;

352 (5) Any violation of the provisions of the Florida

353 Antitrust Act of 1980, as amended;

354 (6) Any violation of the provisions of chapter 815;

355 (7) Any crime involving, or resulting in, fraud or deceit
356 upon any person;

357 (8) Any violation of s. 847.0135, s. 847.0137, or s.

358 847.0138 relating to computer pornography and child exploitation
359| prevention, or any offense related to a violation of s.

360 847.0135, s. 847.0137, or s. 847.0138;

361 (9) Any criminal violation of part I of chapter 499; or
362 (10) Any criminal violation of s. 409.920 or s. 409.9201;
363

364| or any attempt, solicitation, or conspiracy to commit any
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365| violation of the crimes specifically enumerated above, when any
366 such offense is occurring, or has occurred, in two or more

367 Jjudicial circuits as part of a related transaction or when any
368| such offense is connected with an organized criminal conspiracy
369 affecting two or more judicial circuits. The statewide grand
370 Jjury may return indictments and presentments irrespective of the
371| county or judicial circuit where the offense is committed or

372 triable. If an indictment is returned, it shall be certified
373| and transferred for trial to the county where the offense was
374} committed. The powers and duties of, and law applicable to,

375| county grand juries shall apply to a statewide grand jury except
376 when such powers, duties, and law are inconsistent with the

377| provisions of ss. 905.31-905.40.

378 Section 8. This act shall take effect October 1, 2006.
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